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INTRODUCTION

The adoption of the United Nations Rules for the
Treatment of Women Prisoners and Non-custodial
Measures for Women Offenders (the Bangkok Rules)
in December 2010 represented an important step
forward in recognising the gender-specific needs of
women in criminal justice systems and providing the
standards that should be applied in the treatment

of such women. Until their adoption, international
standards had not properly reflected the specific
needs of girls and women, both as for conditions

of detention and with regard to alternatives to
imprisonment. The Bangkok Rules are also the first
international instrument which specifically addresses
the needs of the children of women prisoners.

The challenge now is to ensure that these standards
are put into practice. This means the incorporation
of the Bangkok Rules into domestic legislation,
sentencing policies and prison rules, and most
importantly, the implementation of the Rules into
practice around the world.

Many of the Rules do not require additional resources
for their implementation, but a change in awareness,
attitude and practices. One main investment

needed is in training criminal justice actors on the
Bangkok Rules and sensitising them to the typical
backgrounds and needs of women offenders.

Much more data collection and research is also needed
to understand the characteristics of women in conflict
with the law, the most common reasons that lead
women to commit offences, the impact on children of
their mothers’ confrontation with the criminal justice
system and the most effective means of support to
help women build positive, self-supporting lives in
different regions and countries. The Bangkok Rules
require such research in Rule 67, forming a key starting
point to changing awareness and practices.

Finally, it is important to reiterate that the Bangkok
Rules do not replace but supplement the Standard
Minimum Rules for the Treatment of Prisoners (SMR)
and the Standard Minimum Rules for Non-custodial
Measures (the Tokyo Rules).

How to use the Guidance Document on the UN Bangkok Rules

This Guidance Document on the UN Bangkok Rules can
be used as a reference document and as a resource for
use in reviewing legislation, developing gender-sensitive
policies, and in training criminal justice actors and other
relevant stakeholders around the world.

It offers practical guidance to legislators,
policymakers, prison authorities, probation services,
social welfare and health care services in the
community, non-governmental organisations (NGOs)
and other relevant actors to help and encourage
them to take the actions necessary to respond
appropriately to the needs of women offenders and to
improve their social reintegration prospects.

The guidance draws on the official commentary on
the Bangkok Rules' and brings together existing
knowledge, international experience, good prison
management practices and technical papers
developed by UN bodies and other international
organisations to assist policymakers, legislators and
practitioners to implement the Rules in a way that

is consistent with international standards. It also
provides useful references and a resource list for
more detailed information on specific issues.

There are 11 thematic chapters which bring

together the Rules relating to that theme. Each Rule

is presented with its rationale, and with references to
other relevant standards or resources. The document
then provides detailed guidance on how each Rule
can be implemented and to which actors they are
addressed, at both legislative and practical levels. The
structure of the publication largely follows the structure
of the Bangkok Rules with a few exceptions for
increased coherence and accessibility. Examples of
good practice from countries worldwide are included
to inspire solutions and to generate new thinking.

The Guidance Document on the Bangkok Rules is
accompanied by the Index of Implementation (on
CD-ROM or by download). The index consists of
practical checklists developed for the key actors to
which the Rules are addressed, and is designed to
help assess the level of implementation. The two
documents together provide the means for assessing
and improving implementation where shortcomings
are identified. Both form part of PRI’s Toolbox on the
UN Bangkok Rules.

1 The official commentary on the Bangkok Rules was prepared by the UN Office on Drugs and Crime (UNODC) and agreed by the Inter-governmental Expert
Group Meeting which developed the Bangkok Rules. The Inter-governmental Expert Group Meeting was held in Bangkok between 23-26 November 2009.
(For further information see <www.unodc.org/unodc/en/justice-and-prison-reform/expert-group-meetings1.htmi>.
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CHAPTER

NON-CUSTODIAL MEASURES

The section in the Bangkok Rules on non-custodial
measures represents a supplement to the United
Nations Standard Minimum Rules for Non-custodial
Measures (the Tokyo Rules).2 The 10 rules included
here are grounded firmly on the principles and
provisions expressed in the Tokyo Rules, interpreting
them from a gender perspective and supplementing
them in light of the increased knowledge about
women in the criminal justice system, as well as the
increasing numbers of women who are confronted
with detention and imprisonment, since the adoption
of the Tokyo Rules in 1990.

As the commentary to Rules 57-58 notes, “A
considerable proportion of women offenders do

not necessarily pose a risk to society and their
imprisonment may not help, but hinder their social
reintegration. Many are in prison as a direct or
indirect result of the multiple layers of discrimination
and deprivation, often experienced at the hands

of their husbands or partners, their family and the
community. Accordingly, women offenders should be
treated fairly in the criminal justice system, taking into
account their backgrounds and reasons that have
led to the offence committed, as well as receiving

care, assistance and treatment in the community, to
help them overcome the underlying factors leading to
criminal behaviour. By keeping women out of prison,
where imprisonment is not necessary or justified, their
children may be saved from the enduring adverse
effects of their mothers’ imprisonment, including

their possible institutionalization and own future
incarceration.”®

The rules on non-custodial measures included in
the Bangkok Rules provide important guidance to
policymakers, legislators, sentencing authorities
and prison staff on measures that can be taken in
legislation and practice to reduce the imprisonment
of women, taking account of their background,
circumstances and caring responsibilities. The rules
place a requirement on policymakers and decision
makers to always consider the best interests of
any children involved, to ensure that alternatives
which take account of gender-specific needs are
available in practice, as well as to provide for the
special circumstances and particular vulnerabilities
of specific groups, such as women who need
protection, girls in the criminal justice system and
victims of human trafficking.

1.1 Alternatives to detention and imprisonment

Rule 57

The provisions of the Tokyo Rules shall guide the development and implementation of appropriate
responses to women offenders. Gender-specific options for diversionary measures and pre-trial and
sentencing alternatives shall be developed within Member States’ legal systems, taking account of
the history of victimization of many women offenders and their caretaking responsibilities.

Rule 58

Taking into account the provisions of rule 2.3 of the Tokyo Rules, women offenders shall not be
separated from their families and communities without due consideration being given to their
backgrounds and family ties. Alternative ways of managing women who commit offences, such as
diversionary measures and pretrial and sentencing alternatives, shall be implemented wherever
appropriate and possible.

Rule 60

Appropriate resources shall be made available to devise suitable alternatives for women offenders in
order to combine non-custodial measures with interventions to address the most common problems
leading to women’s contact with the criminal justice system. These may include therapeutic courses
and counselling for victims of domestic violence and sexual abuse; suitable treatment for those with
mental disability; and educational and training programmes to improve employment prospects. Such
programmes shall take account of the need to provide care for children and women-only services.

2 General Assembly, Resolution 45/110, United Nations Standard Minimum Rules for Non-custodial Measures (The Tokyo Rules), 14 December 1990,
A/45/49.

3 Bangkok Rules, Commentary to Rules 57-58.
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THE RATIONALE FOR RULES 57, 58
AND 60

® The Tokyo Rules, Rule 2.3, referred to in Rule 58

provides that:

In order to provide greater flexibility consistent
with the nature and gravity of the offence, with
the personality and background of the offender
and with the protection of society and to avoid
unnecessary use of imprisonment, the criminal
justice system should provide a wide range of
non-custodial measures, from pre-trial to post-
sentencing dispositions. The number and types
of non-custodial measures available should be
determined in such a way so that consistent
sentencing remains possible.

® Rules 57, 58 and 60 derive from the general

6

principle expressed in Rule 2.3 of the Tokyo Rules,
elaborating on it, taking into account gender-
specific considerations.

In addition, the Tokyo Rules, Rule 1.5 provides
that:

Member States shall develop non-custodial
measures within their legal systems to provide
other options, thus reducing the use of
imprisonment, and to rationalise criminal justice
policies, taking into account the observance of
human rights, the requirements of social justice
and the rehabilitation needs of the offender.

Rules 57, 58 and 60, and others included in this
chapter, take account of the “observance of
human rights, the requirements of social justice
and the rehabilitation needs of the offender”, in the
case of women offenders, in view of their typical
backgrounds and their caring responsibilities.
They recognise that many women are victims of
gender-based violence, have mental health care
needs or substance dependencies — the crimes
they commit are often closely interrelated to these
factors. Taking into account the requirements of
social justice and the rehabilitative needs of the
offender would mean that such women should
receive assistance, support and treatment to
overcome the psychological consequences of
victimisation, be treated for mental disabilities and
for substance dependencies, in order to help them
build positive lives, away from crime in the future.

Another factor, which is key to the observance
of human rights, social justice and rehabilitation
of the offender, is the consideration that must

be given to the caretaking responsibilities of
women who commit offences. Criminal justice
authorities need to take into account the impact
of imprisonment of a mother on her child, or any
other person, such as an elderly or disabled parent
or relative, who they may be responsible to care
for. In the case of children, the imprisonment of
the mother can have a long lasting psychological,
developmental impact, as well as providing

the conditions for the child’s possible future
criminalisation and imprisonment, as has been
suggested by research in some countries.*

These rules cover not only sentencing alternatives,
but also alternatives to pre-trial detention. They
take into account the fact that the pre-trial
detention of women, even for short periods, can
have a very significant and harmful impact on
their children and families, especially if they are
the sole or primary carers of their children, and
urge authorities to give preference to alternatives
to pre-trial detention in the case of women,
where possible. They also take into account

the enormous social and economic costs of the
excessive, and very often unnecessary, use of
pre-trial detention, which has been documented
in research.® The rules are consistent with the
provisions of Article 9(3) of the International
Covenant on Civil and Political Rights (ICCPR),
Rule 6 of the Tokyo Rules, and Principle 39 of the
Body of Principles for the Protection of All Persons
Under Any Form of Detention or Imprisonment,
which limit the use of pre-trial detention to very
specific circumstances.®

The Tokyo Rules encourage the development of
new non-custodial measures. Rule 2.4 provides
that:

The development of new non-custodial measures
should be encouraged and closely monitored and
their use systematically evaluated.

In line with these principles and taking into
account the shortage of alternatives to
imprisonment that respond specifically to the
gender-specific needs of women offenders, in
most societies, Rule 60 puts the responsibility
on States to allocate adequate financial and
human resources to the development of non-
custodial measures and sanctions, which respond
specifically to the most commonly encountered
needs of women offenders in their particular
jurisdiction.

See for example, Submission by Friends World Committee for Consultation (Quakers) to the Committee on the Rights of the Child, Day of Discussion,

Children Deprived of Parental Care, Quaker United Nations Office, 2005, p3.

See for example, The Socioeconomic Impact of Pre-trial Detention, Open Society Justice Initiative, Open Society Foundations, UNDP, 2011 <www.soros.
org/initiatives/justice/articles_publications/publications/socioeconomic-impact-detention-20110201/socioeconomic-impact-pretrial-detention-02012011.

pof.

Bangkok Rules, Commentary to Rules 57 and 58.
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Non-custodial measures

® Rule 60 makes specific reference to the need
to develop women-only services, recognising

research outcomes which show that drop out from

treatment programmes is much lower in gender-
specific programmes which provide women-
only services.” As has been highlighted by the
evaluation of services for substance-dependent
women, “Women-only services provide the
opportunity for women to be in a place of safety
from male violence and to receive interventions
tailored to their specific needs. Examples include

gynaecological care, skills for negotiating safer sex

and safer injecting and opportunities to discuss
issues such as violence, pregnancy. Women-only
services may also help women overcome the
stigma and shame they experience about their
substance use.”® In addition, treatment drop-out
has been found to be less from programmes that
offer women-only services, in the case of lesbian
women.®

® Rule 60 also recognises the practical challenges
which many women may face in participating in
programmes, treatment and courses, due to their
caring responsibilities and therefore requires that

non-custodial measures and sanctions developed

for women, should take account of the need to
provide care for children.

PUTTING RULES 57, 58 AND 60 INTO
PRACTICE

® Policymakers, legislators and criminal justice
institutions should work together to develop

policies and measures to reduce the imprisonment

of women, as far as possible, in line with the
provisions of the Tokyo Rules and the Bangkok
Rules.

Good practice: Judges to implement Bangkok

Rules in sentencing women in Thailand

In March 2013, the Chief Judge at the Appeals Court of
Thailand confirmed that judges have agreed to implement
the Bangkok Rules’ provisions when sentencing

female offenders, by taking into account their particular
circumstances. He gave as an example the case of a
woman who was not given a prison sentence because
she had a three month old child who needed her care. The
Corrections Department is also promoting alternatives to
imprisonment during trial, especially for pregnant women
or those with infants or bad health.°

® Relevant legislation, such as the criminal code and

criminal procedure code, as well as other relevant
laws should be reviewed and revised to ensure
that judicial authorities have sufficient alternative
options to pre-trial detention and imprisonment,
which address gender-specific needs.

The United Nations Basic Principles on the Use

of Restorative Justice Programmes in Criminal
Matters' should provide additional guidance in
developing appropriate responses to women in the
criminal justice system, where appropriate.’?

Judicial authorities should be provided with all
relevant information about the women offenders,
including their caring responsibilities, history

of victimisation, mental health care needs and
substance dependencies, before they pass
sentence, in order to take appropriate decisions.
Such reports may be compiled by social services,
and include an assessment of the probable impact
of the mother’s detention on the children and other
family members, and the arrangements for the
children’s care, in the absence of the mother.

States should allocate resources to the
assessment and understanding, via data
collection, research and collaboration with non-
governmental organisations who work with
women offenders, of the most common underlying
factors which lead women to come in contact
with the criminal justice system, in order to build
a reliable knowledge base for the development
of appropriate, targeted non-custodial measures
and sanctions to respond to the needs of women
offenders.

States need to give due attention to strengthening
administrative and financial capacity with a view
to establishing a national system of non-custodial
measures, which respond to the gender-specific
needs of women offenders. They should create
structures and mechanisms to implement
alternatives to imprisonment, including restorative
justice and alternative conflict resolution.

Such programmes should offer care for children
and women-only services, to enable maximum
participation and best outcomes.

Based on existing knowledge about the typical
background of women offenders in countries
worldwide, consideration should be given to

7  See for example, UNODC, Drug Abuse Treatment Toolkit, Substance abuse treatment and care for women: Case studies and lessons learned, United
Nations, New York, 2004, pp 2, 11-12, 49, <http://www.unodc.org/docs/treatment/Case_Studies_E.pdf>

8 Ibid. p53
9 Ibid. p12

10 See <www.nationmultimedia.com/national/Bangkok-Rules-for-women-convicts-30202577.html>

11 Endorsed by the UN Economic and Social Council, 24 July 2002, E/RES/2002/12.

12 Bangkok Rules, Commentary to Rules 57 — 58.
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the development of therapeutic programmes/
counselling for victims of domestic violence,
human trafficking and sexual abuse, individualised
and inter-disciplinary treatment for women

with mental health care needs, evidence

based treatment for women with substance
dependencies, as well as educational and training
programmes, to improve women'’s self-esteem
and employment prospects. While responding

to the needs of women, based on individual
assessments and general research outcomes on
the most common challenges faced by women

who confront the criminal justice system, such
programmes should avoid gender stereotyping.

@ The relevant provisions of the Bangkok Rules
(in particular Rules 57 to 66), as well as national
legislation developed on the basis of the
Bangkok Rules, should be included in the training
curriculum of criminal justice actors, including the
police, prosecutors and judges, to ensure that the
provisions of the Bangkok Rules are understood
and implemented at all stages of the criminal
justice system.

Good practice: New strategy for female offenders in the UK

The Ministry of Justice of the UK developed new
strategic objectives for female offenders, published in
March 2013, which included the following key priorities,
among others:

1. Enabling the provision of credible, robust sentencing
options in the community that will enable female
offenders to be punished and rehabilitated in the
community where appropriate. [...]

2. Ensuring the provision of services in the community
that recognise and address the specific needs of
female offenders, where these are different from
those of male offenders. [...]

The strategy would encourage and facilitate a whole
system approach:

(@) Working with partners within the criminal justice
system — to ensure that the needs and profile of
female offenders are recognised and understood by
those working with them at all points of the criminal
justice system. [...]

(b) Working with partners outside the criminal justice
system — to raise the profile of female offenders
and factors associated with their offending, such as
domestic violence and sexual abuse, mental health
needs, and substance misuse problems. [...]

KEY ACTORS

» Legislators/Parliamentarians
» Policymakers

» Criminal justice institutions (the police,
prosecution service and judiciary)

» Probation services or social services
» Health care services in the community

A new Advisory Board for female offenders was
formed, chaired by the Minister of Justice. The Board is
responsible for providing expert advice, working across
government institutions and with key stakeholders.

For other strategic priorities outlined in the paper see
good practice box under Rule 42.

In July 2013, a requirement that the particular needs of
women offenders must be addressed in the provision of
supervision and rehabilitation services was included in
the Offender Rehabilitation Bill which would be given the
force of law when enacted. As a result of the amendment,
service providers are required to demonstrate that they
understand and will respond to the particular needs of
female offenders where these differ from those of men.
This will include taking account of women’s family and
caring responsibilities.

See: Ministry of Justice, UK, Strategic Objectives for
Female Offenders, March 2013 www.justice.gov.uk/
downloads/publications/policy/moj/strategic-objectives-
female-offenders.pdf

and

Prison Reform Trust: “The needs of women offenders
recognised in law”: www.prisonreformtrust.org.uk/
PressPolicy/News/vw/1/ltemID/192#_ftn1
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Rule 62

The provision of gender-sensitive, trauma-informed, women-only substance abuse treatment
programmes in the community and women’s access to such treatment shall be improved, for crime
prevention as well as for diversion and alternative sentencing purposes.

RATIONALE FOR THIS RULE
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UNODC and the World Health Organization
(WHO), in the Discussion Paper, Principles of
Drug Dependent Treatment emphasises and
recommends the following:™

» In general, drug use should be seen as a health
care condition and drug users should be treated
in the health care system rather than in the
criminal justice system where possible.

» Interventions for drug dependent people in the
criminal justice system should address treatment
as an alternative to incarceration, and also
provide drug dependence treatment while in
prison and after release. Effective coordination
between the health/drug dependence treatment
system and the criminal justice system is

...... working within their legal frameworks and
in compliance with applicable international law,
to consider allowing the full implementation of
drug dependence treatment and care options
for offenders, in particular, when appropriate,
providing treatment as an alternative to
incarceration, in order to help strengthen drug
demand reduction policies while promoting both
public health and public safety.'®

...... to promote coordination and cooperation
between competent authorities, such as health,
public security and justice authorities, as well
as service providers, with a view to identifying
and developing cost-effective, evidence-based
approaches, including but not restricted to
exploring or implementing, where appropriate
and in accordance with national legislation,

alternatives to prosecution and imprisonment for
drug-using offenders.®

necessary to address the twin problems of drug
use related crime and the treatment and care

needs of drug dependent people.
@ Research indicates that drug treatment in the

community is more effective in reducing recidivism
than drug treatment in prison."”

» Research results indicate that drug dependence
treatment is highly effective in reducing
crime. Treatment and care as alternative to
imprisonment or commenced in prison followed °®
by support and social reintegration after release
decrease the risk of relapse in drug use, of
HIV transmission and of re-incidence in crime,
with significant benefits for the individual
health, as well as public security and social
savings. Offering treatment as an alternative to
incarceration is a highly cost-effective measure P
for society.

It is also now recognised that gender differences in
substance dependence and related complications
require different treatment approaches.™ In
addition, Member States of the UN have reached
consensus on treatment strategy development
that specifically includes references to gender.®

Studies have found that comprehensive or
enhanced programming, which includes
components such as women-only groups,
childcare, prenatal care, women-focused
topics, mental health programming, produces
better outcomes for women in comparison with
traditional mixed-gender programmes.2°

In its resolution on “Alternatives to imprisonment
as effective demand reduction strategies that
promote public health and public safety”,'
adopted in March 2012, the Commission on
Narcotic Drugs (CND), encouraged Member
States, inter alia:

UNODC, WHO, Principles of Drug Dependent Treatment, Discussion Paper, March 2008, <www.unodc.org/documents/drug-treatment/UNODC-WHO-
Principles-of-Drug-Dependence-Treatment-March08.pdf>.

Commission on Narcotic Drugs, 9th plenary meeting, Alternatives to imprisonment as effective demand reduction strategies that promote public health and
public safety, March 2012, Resolution 55/12, <www.un.org/Docs/journal/asp/ws.asp?m=E/CN.7/2012/L.15>.

Ibid., operative paragraph 1.
Ibid. operative paragraph 3.

For example, a comprehensive study conducted in the United States reported that adult drug courts reduced recidivism rates by 8.7 per cent; treatment
in the community (without the leverage of drug courts) by 8.3 per cent and treatment in prison by 6.4 per cent. See Elizabeth K. Drake, Steve Aos and
Marna G. Miller, Washington Institute for Public Safety, Evidence-Based Public Policy Options to Reduce Crime and Criminal Justice Costs: Implications in
Washington State, April 2009, <www.wsipp.wa.gov/rptfiles/09-00-1201.pdf>.

See Bangkok Rules, Commentary to Rule 15, citing UNODC Drug Abuse Treatment Toolkit, Substance abuse treatment and care for women: Case studies
and lessons learned, 2004, p23.

See Bangkok Rules, Commentary to Rule 15, citing ibid., referring to the Twentieth Special Session of the General Assembly, Devoted to Countering the
World Drug Problem Together, 8-10 June 1998, paragraph 8 of the Declaration on the Guiding Principles of Drug Demand Reduction.

UNODC, Drug Abuse Treatment Toolkit, Substance Abuse Treatment and Care for Women: Case Studies and Lessons Learned, 2004, p91.
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22
23
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Cognitive and behavioural treatment approaches
have received scientific and clinical support for
use in treatment programming for women. *'

Recent work on women'’s psychological
development has recognised the central role
of relationships in women’s lives. 22 Helping
women learn ways to develop and maintain
healthy relationships, family education and
therapy, childcare and parenting skills training
are mechanisms to support women’s need

for connectedness and their network of
relationships.? Thus, promoting and facilitating
women'’s continued links with their families
and children during their imprisonment is a key
component of successful treatment outcomes.

In its resolution “Promoting strategies and
measures addressing specific needs of women in
the context of comprehensive and integrated drug
demand reduction programmes and strategies” %
the CND recalled, inter alia, the General Assembly
resolution 65/229 of 21 December 2010, in which
the Assembly adopted the United Nations Rules
for the Treatment of Women Prisoners and Non-
custodial Measures for Women Offenders (the
Bangkok Rules), and called on the United Nations
Member States to take a series of measures to
develop and improve their drug treatment policies,
programmes and services, to address the specific
needs of women. Among other things, the CND:

1. Urges Member States to consider incorporating
female-oriented programmes in their drug
policies and strategies;

2. Encourages Member States to integrate essential
female-specific services in the overall design,
implementation, monitoring and evaluation of
policies and programmes addressing drug abuse
and dependence, where needed;

3. Recommends that Member States consider
and accommodate the specific needs of drug-
dependent parents, including childcare and
parental education;

4. Also recommends that Member States, in
designing, implementing and evaluating
integrated drug prevention and treatment and
HIV prevention programmes, take into account
the needs of women who have experienced
sexual and other violent trauma related to drug
abuse;

5. Encourages Member States to take into account
the specific needs of women in the prevention,
early detection and intervention, treatment and

Ibid. p91
Ibid. p91
Ibid. p91

care of drug dependence and drug-related
diseases, including infectious diseases and
psychiatric disorders, as well as related support
services, including for rehabilitation, reintegration
and recovery, and to consider designing those
services using a multi-agency approach so as
to include specific female-oriented measures,
promoting effective modalities such as special
group offerings for women in inpatient and
outpatient settings, family-based treatment and
extra occupational training for women as part of
recovery activities. (...)

PUTTING IT INTO PRACTICE

Legislative measures

Consideration should be given to reviewing and,
where necessary, revising legislation to provide
for alternatives to imprisonment for women who
commit certain drug related offences, as well as to
offer drug treatment services in the community for
those who are drug dependent themselves.

In order to encourage women’s access to drug
treatment programmes, for the purposes of crime
prevention, legislation should also be reviewed
and, where necessary, revised, to ensure that,
where drug possession and use is an offence in
criminal legislation, individuals (including women)
who contact drug treatment centres in the
community to undergo treatment for their drug
dependence are not be treated as offenders (eg.
are not at risk of any investigation or prosecution).
In all cases the confidentiality of patients
undergoing drug treatment should be protected by
law.

Practical measures

Resources should be allocated to the
understanding of the extent and particularities of
drug dependence among women offenders.

Effective coordination between the health/drug
dependence treatment system and the criminal
justice system should be established to divert
women who have committed drug related offences
and who are dependent on drugs themselves, to
treatment programmes in the community.

Ministries of Justice and Health should work
together and collaborate with relevant civil society
organisations and services in the community

to develop gender sensitive drug treatment
programmes for women, including pregnant

Commission on Narcotic Drugs, 9th plenary meeting, Promoting strategies and measures addressing specific needs of women in the context of
comprehensive and integrated drug demand reduction programmes and strategies, March 2012, Resolution 55/5, <www.unodc.org/documents/

commissions/CND-Res-2011t02019/CND-Res-2012/Resolution_55_5.pdf>



http://www.unodc.org/documents/commissions/CND-Res-2011to2019/CND-Res-2012/Resolution_55_5.pdf
http://www.unodc.org/documents/commissions/CND-Res-2011to2019/CND-Res-2012/Resolution_55_5.pdf
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women and women who are parents or guardians
with children. Such programmes should offer
women-only services, care for children of mothers,
and include strategies to address trauma and
mental health issues which are common among
women.

@ States should consider implementing, where
needed, female oriented guidelines and quality
standards in their drug policies in order to
maximise coherence with existing activities,
efficient allocation of resources and positive
outcomes for drug-dependent women and their
children.?®

@ The relevant ministries should allocate adequate
resources for the development and effective
functioning of such programmes and ensure
that they are easily accessible to women both in
urban and in rural areas and in different parts of
the country. Where possible, treatment should
be provided free-of-charge, at least, to indigent
women.

® Measures should be taken to respect the
confidentiality of patients, based on the
fundamental principle of confidentiality in medical
practice and taking into account the particular
stigma drug dependent women may face in many
communities.

® Drug treatment should be voluntary. The use of
any long-term treatment for drug use disorders
without the consent of the patient is in breach of
international human rights agreements and ethical
medical standards.? In a joint statement, issued
in March 2012, on “Compulsory drug detention
and rehabilitation centres”, United Nations
entities called on States to close compulsory drug
detention and rehabilitation centres and implement
voluntary, evidence-informed and rights-based
health and social services in the community.

In their statement they said, among other things,
that:

“States increasingly acknowledge the concerns
associated with these compulsory drug detention
and rehabilitation centres, including their lack

of effectiveness in preventing relapse, their

high costs, and their potential negative impact
on efforts to ensure universal access to HIV
prevention, treatment, care and support. We
note with appreciation that some countries are

in the process of scaling down the number of
such centres and building greater capacity for

voluntary, evidence-informed, community-based
approaches. These positive steps are critical to
expanding understanding and building support
for an approach to drug dependence, sex work
and child sexual exploitation that is based on
available scientific and medical evidence, ensures
the protection of human rights and enhances
public health. We are committed to work with
countries to find alternatives to compulsory drug
detention and rehabilitation centres, including
through technical assistance, capacity building
and advocacy.

“Forms of support might include the following:

O sharing of information and good practices on
voluntary, evidence-informed and community-
and rights-based programmes for people who
use drugs, those who engage in sex work,
and children who have been victims of sexual
exploitation;

O dialogue with policy-makers to increase
support for voluntary, evidence-informed and
rights-based treatment and programmes for
drug dependence;

O multisectoral collaboration among law
enforcement, health, judiciary, human rights,
social welfare and drug control institutions
to assist in developing frameworks of action
to support voluntary and community-based
services for people who use drugs, those who
engage in sex work and children who have
been victims of sexual exploitation;

O establishment of services to address the root
causes of vulnerability (e.g. poverty, gender
inequality and the lack of sufficient family and
community support structures).”

For the full text of the Joint Statement, see:

http://www.who.int/hiv/mediacentre/joint_
statement_20120308.pdf

Please refer to the resources listed in Appendix 2
for publications that can assist with developing drug
dependence treatment programmes suitable for the
needs of women, including UNODC Drug Abuse
Treatment Toolkit, Substance abuse treatment and
care for women: Case studies and lessons learned,
United Nations, New York, 2004.

See: http://www.unodc.org/docs/treatment/Case_
Studies_E.pdf

25 As per Commission on Narcotic Drugs, 9th plenary meeting, Promoting strategies and measures addressing specific needs of women in the context of
comprehensive and integrated drug demand reduction programmes and strategies, March 2012, Resolution 55/5, para 6 www.unodc.org/documents/

commissions/CND-Res-2011t02019/CND-Res-2012/Resolution_55_5.pdf.

26 UNODC, From coercion to cohesion Treating drug dependence through health care, not punishment, Discussion Paper, 2010, p9.



http://www.unodc.org/documents/commissions/CND-Res-2011to2019/CND-Res-2012/Resolution_55_5.pdf
http://www.unodc.org/documents/commissions/CND-Res-2011to2019/CND-Res-2012/Resolution_55_5.pdf
http://www.who.int/hiv/mediacentre/joint_statement_20120308.pdf
http://www.who.int/hiv/mediacentre/joint_statement_20120308.pdf
http://www.unodc.org/docs/treatment/Case_Studies_E.pdf
http://www.unodc.org/docs/treatment/Case_Studies_E.pdf
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KEY ACTORS

» Policymakers, including ministries of
justice/interior and health

» Legislators/Parliamentarians

» Law enforcement and criminal justice
institutions

» Social welfare agencies

v

Health care services in the community
» NGOs

Rule 64

Non-custodial sentences for pregnant women and women with dependent children shall be preferred
where possible and appropriate, with custodial sentences being considered when the offence is
serious or violent or the woman represents a continuing danger, and after taking into account the
best interests of the child or children, while ensuring that appropriate provision has been made for

the care of such children.

THE RATIONALE FOR THE RULE

27

28
29
30

As the commentary to this rule notes, a series

of recommendations, resolutions and, in the

case of Africa, a charter, at the international and
regional levels have urged States to restrict as

far as possible the use of imprisonment in the
case of pregnant women or mothers with small
children. These include: the Eighth UN Congress
on the Prevention of Crime and the Treatment of
Offenders, Resolution 19 “Management of criminal
justice and development of sentencing policies”;?”
Human Rights Council Resolution 10/2, dated

25 March 2009,28 The African Charter on the
Rights and Welfare of the Child, 1999, Article 30,
the Council of Europe, Parliamentary Assembly
Recommendation 1469 (2000), on Mothers and
babies in prison, adopted on 30 June 20002 and
the Human Rights Council Resolution on the
Rights of the Child, adopted on 23 March 2012 at
its 19th session,* which calls upon States:

To give priority, when sentencing or deciding on
pre-trial measures for a pregnant woman or a
child’s sole or primary care-giver, to non-custodial
measures, bearing in mind the gravity of the
offence and after taking into account the best
interests of the child.

These recommendations are based on the
internationally accepted premise that prisons

are not suitable places to care for pregnant
women, breastfeeding mothers, babies and small
children. Confinement, overcrowding and the lack

of adequate nutrition, hygiene and health care
can harm the mental and physical health of the
mother and the child. It is also widely accepted
that the separation of a mother from her child or
children, due to imprisonment, can have a long-
lasting negative impact on the developmental and
emotional wellbeing of the child or children left
outside and may increase the prospects of their
coming in conflict with the law and imprisoned
themselves, especially if the mother was the sole
carer. (See Rule 60)

The Convention on the Rights of the Child (CRC)
requires States parties to base all decisions where
children are involved, on the best interest of those
children. (CRC, Article 3(1)).

® Taking these factors into account, and bearing

in mind the fundamental principle of the Tokyo
Rules, which is to move towards an increased
use of non-custodial sanctions and measures,
instead of imprisonment, it is clear that some of
the first categories to prioritise for alternatives to
imprisonment are pregnant women, breastfeeding
mothers and mothers with small children.

PUTTING IT INTO PRACTICE

@ States should review their legislation with a view

to including provisions that allow for courts to

consider non-custodial measures and sanctions in
the case of women offenders, who are pregnant or
who have dependent children, who commit certain

Eight UN Congress on the Prevention of Crime and the Treatment of Offenders, Resolution 19, Management of criminal justice and development of
sentencing policies, Report of the 8th UN Congress on the Prevention of Crime and Treatment of Offenders, 1990, A/CONF.144/28/Rev.1.

Human Rights Council Resolution 10/2, Human rights in the administration of justice, in particular juvenile justice, 25 March 2009, A/HRC/10/29, pp7-10.

See Bangkok Rules, Commentary to Rule 64 for further details.

Human Rights Council, 19th session, Report of the HC on the protection of human rights in the context of human immunodeficiency virus (HIV) and
acquired immune deficiency syndrome (AIDS), December 2011, para69(a), www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session19/A-

HRC-19-37_en.pdf.



http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session19/A-HRC-19-37_en.pdf
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session19/A-HRC-19-37_en.pdf

Non-custodial measures

13

categories of offences (e.g. non-violent) or who are
assessed not to pose a danger to the public (e.g.
they may have committed violent offences, but
may still be low-risk, if the offence was committed
against a partner who had abused them).

When certain categories of offences are
committed by a pregnant woman or a mother
with a small child, sentences may be deferred, for
example, until the child reaches a certain age and
reviewed at that time, based on pre-established
criteria, which should provide eligibility for the

cancellation of imprisonment or reduction to a
non-custodial sanction under certain conditions

(e.g. not to commit an offence during that period).

@ States where sentencing guidelines are used

should review and amend the guidelines to ensure

that courts only consider custodial sentences for

pregnant women and women with dependent

children when the offence was serious and violent,

the woman represented a continuing danger, and

after taking into account the best interests of the
child or children.

Good practices

Legislation in Russia

In Russia the execution of a sentence may be postponed
and then reduced or cancelled for pregnant women or
women who have children under 14 years of age, with
the exception of those “sentenced to imprisonment for
terms longer than five years for grave and specially grave
crimes.” (Criminal Code of the Russian Federation, Article
82)

Legislation in Armenia

The specific circumstances of women may be taken

into account in sentencing according to Article 62 of the
Criminal Code, entitled “Circumstances mitigating liability
and punishment”. These include being pregnant at the
time of the offence or at the time of sentencing (Art 62(3);
caring for a child under 14 years of age at the time of
sentencing (Art 62(4)).%

Article 78 of the Criminal Code provides for the
postponement or exemption from punishment of
pregnant women or women with children under three
years’ of age, except in the case of women convicted
of grave and particularly grave crimes with a prison
sentence of more than five years.®

KEY ACTORS:

» Legislators/Parliamentarians

» Policymakers

» Sentencing authorities

» Probation and/or social services

Legislation in Argentina

In Argentina amendments made to the Penal Code and
Penal Procedure Code in 2009 allow for mothers with
children under five years or with caring responsibilities

for persons with disabilities, to serve their sentences at

home under house arrest. This has led to a significant
reduction of the number of mothers with children in
prison.®

South Africa: The Constitutional Court
suspends the imprisonment of a mother, taking
into account the best interests of her children®

In the case “M v. the State”, reported in September 2007,

which involved an appeal by a woman who had been
sentenced to four years imprisonment, the Constitutional

Court suspended the portion of the sentence which had
not yet been served, taking into account the interests of

the offender’s three children, aged 16, 12 and eight.

The court ordered to suspend the mother’s imprisonment
for four years on condition that she would not be
convicted of an offence committed during the period of
suspension, of which dishonesty was an element, and

on condition that she complied fully with the order’s

provisions.

The offender was placed under correctional supervision
in terms of section 276(1)(h) of the Criminal Procedure
Act 51 of 1977 for three years.

See Criminal Code of the Republic of Armenia at <www.parliament.am/legislation.php?sel=show&ID=1349&lang=eng>.

Ibid.

See National Law No. 26472, approved on 17 December 2008, promulgated on 12 January 2009 and published on 20 January 2009, <www.cndisc.gov.ar/

doc_publicar/legales/ley_26472.pdf>.

See S v M, Constitutional Court decision 26 September 2007, Case CCT 53/06 [2007] ZACC 18; 2008 (3) SA 232 (CC), South Africa, Constitutional Court

<www.saflii.org/za/cases/ZACC/2007/18.html>.



http://www.parliament.am/legislation.php?sel=show&ID=1349&lang=eng
http://www.cndisc.gov.ar/doc_publicar/legales/ley_26472.pdf
http://www.cndisc.gov.ar/doc_publicar/legales/ley_26472.pdf
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1.2 Sentencing: taking into account mitigating factors

Rule 61

When sentencing women offenders, courts shall have the power to consider mitigating factors such
as lack of criminal history and relative non-severity and nature of the criminal conduct, in the light of
women’s caretaking responsibilities and typical backgrounds.

RATIONALE FOR THIS RULE

35
36

37

38
39
40

Rule 61 represents an interpretation and reflection
of Rules 3.3 and 7.1 of the Tokyo Rules, as they
apply to women offenders. Taking into account
the provisions of the Tokyo Rules, the rule puts
an obligation on judicial authorities to use their
discretion when sentencing women offenders,

as provided by the Tokyo Rules, Rule 3.3, and to
consider mitigating factors, which may be set out
in a social inquiry report, provided in Rule 7.1 of
the Tokyo Rules:

Tokyo Rules, Rule 3.3:

Discretion by the judicial or other competent
independent authority shall be exercised at

all stages of the proceedings by ensuring full
accountability and only in accordance with the rule
of law.

Tokyo Rules, Rule 7.1:

If the possibility of social inquiry reports exists,
the judicial authority may avail itself of a report
prepared by a competent, authorised official

or agency. The report should contain social
information on the offender that is relevant to
the person’s pattern of offending and current
offences. It should also contain information
and recommendations that are relevant to the
sentencing procedure. The report shall be factual,
objective and unbiased, with any expression of
opinion clearly identified.

As the commentary notes, this rule is of particular
relevance to a significant proportion of women
offenders who commit violent offences against
their partners, as a consequence of long-term
and systematic abuse by them, as well as to a
large proportion of women who commit drug
related offences, many of them due to coercion
by their male partners, or because they agree to
act as couriers (or drug mules), due to poverty

Bangkok Rules, Commentary to Rule 61.

and their need to provide for their children, and

often without sufficient understanding about the
possible consequences of their actions.?® Many
such women are single mothers.

As the commentary to this rule also notes: “Many
offenders charged with drug offences could be
dealt with more effectively by alternatives to
imprisonment targeted specifically at the drug
problem, rather than imprisonment. The major
international instruments, including the 1988
United Nations Convention against lllicit Traffic in
Narcotic Drugs and Psychotropic Substances®
and the Guiding Principles on Drug Demand
Reduction of the General Assembly of the United
Nations®” recognise this paradox. While their
primary focus is combating drug trafficking, they
call on governments to take multidisciplinary
initiatives, of which alternatives to imprisonment
are a key part.”s®

The rule calls on judicial authorities to consider
these factors, together with the caring
responsibilities of women offenders. Such
information may be set out in social inquiry
reports, as “information and recommendations
that are relevant to the sentencing procedure”
referred to in Rule 7.1 of the Tokyo Rules.

The commentary also draws attention to the
shortcomings of mandatory sentencing provisions,
which do not allow sentencing authorities to

use their discretion in sentencing, which would
effectively prevent judges from putting into practice
the provisions of the Bangkok Rules. As the
commentary notes, the Human Rights Committee
of the UN has expressed concern about mandatory
sentencing provisions, as far back as 2000.*° More
recently there has been criticism at national levels
and calls for the review of mandatory sentencing
provisions in some jurisdictions.*

United Nations Convention against lllicit Traffic in Narcotic Drugs and Psychotropic Substances, 1988, E/CONF.82.15. <www.unodc.org/unodc/en/treaties/

illicit-trafficking.html>.

General Assembly, 20th Special Session ‘World Drug Problem’, 8-10 June 1998, Guiding Principles on Drug Demand Reduction of the General Assembly of

the United Nations, 8 September 1998, A/RES/S-20/3.1998.

Bangkok Rules, Commentary to Rule 61.

Human Rights Committee, Concluding observations of the Human Rights Committee: Australia, 24 July 2000, A/55/40, paras. 498-528.

For example, following a comprehensive review of mandatory sentencing in the United States, the United States Sentencing Commission concluded that
mandatory minimum sentences were “excessively severe and are applied inconsistently.” See US study urges sentencing reform, published 31 October
2011, <www.upi.com/Top_News/US/2011/10/31/US-study-urges-sentencing-reform/UPI-13071320118822/>. In January 2012, in Ireland, the Law Reform

Commission recommended, among other things, to review minimum sentences for drug offences, saying that current sentencing has resulted in a “bulge”
of the prison population but has had little serious impact on those at the top of the illegal drugs trade, see <www.thejournal.ie/judges-should-be-able-to-
specify-minimum-terms-for-murder-says-law-reform-group-331585-Jan2012/>.



http://www.unodc.org/unodc/en/treaties/illicit-trafficking.html
http://www.unodc.org/unodc/en/treaties/illicit-trafficking.html
http://www.upi.com/Top_News/US/2011/10/31/US-study-urges-sentencing-reform/UPI-13071320118822/
http://www.thejournal.ie/judges-should-be-able-to-specify-minimum-terms-for-murder-says-law-reform-group-331585-Jan2012/
http://www.thejournal.ie/judges-should-be-able-to-specify-minimum-terms-for-murder-says-law-reform-group-331585-Jan2012/
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PUTTING IT INTO PRACTICE

Legislation should be reviewed and, where
necessary revised, to ensure that courts are
allowed a certain amount of discretion when
sentencing women offenders, so that they
can take into account various relevant factors,
such as the crime history of the offender, her
social circumstances, including any history of
victimisation, her caretaking responsibilities,
including whether she is a single mother, the
reasons for committing the offence and the
severity of the offence, among other factors
deemed to be relevant to the commitment of the
offence.

In addition, taking into account the legal system of
the particular jurisdiction, guidance for sentencing
should be provided, which can take various

forms*' to encourage courts to favourably take
into account women’s background, circumstances
and vulnerabilities, as well as their caretaking
responsibilities, before passing sentence.

Probation services or social services may be
required to compile social inquiry reports in the
case of some or all women offenders (depending
on the availability of resources). For example, the
preparation of such reports may be mandatory
in the cases of women facing long sentences
and all women who are pregnant and who have
dependent children.

Where it is not possible to have social inquiry
reports due to resource limitations, courts

should take the responsibility to inquire into

the background, circumstances and caretaking
responsibilities of women during the trial process.

Good practice: New sentencing guidelines in the UK recommend lesser sentences for “drug mules”

The official sentencing guidelines for the courts in the UK,

which came into force in February 2012, recommend a
less punitive approach to the sentencing of “drug mules”.
The sentencing council, which prepared the guidelines,
said it recognised that “drug mules” are often women

KEY ACTORS

» Policymakers

» Legislators/Parliamentarians
» Sentencing authorities

» Probation service

» Social welfare services

who have been coerced or exploited by organised
criminals.

See www.guardian.co.uk/society/2012/jan/24/drug-
lighter-sentences-social-dealers?INTCMP=SRCH

1.3 Post-sentencing dispositions

Rule 63

Decisions regarding early conditional release (parole) shall favourably take into account women
prisoners’ caretaking responsibilities, as well as their specific social reintegration needs.

THE RATIONALE FOR THIS RULE

41

Parole or early conditional release means the
early release of sentenced prisoners under
individualised post-release conditions. It can be
mandatory when it takes place automatically
after a minimum period or a fixed proportion

of the sentence has been served, or it can be
discretionary when a decision has to be made
whether to release a prisoner conditionally,
after a certain period of the sentence has been

served.* Conditional release or parole is always
accompanied by a general condition that the
prisoner should refrain from engaging in criminal
activities. However, this is not always the only
condition imposed. Other conditions may be
imposed on the prisoner, to the extent that these
are appropriate for his/her successful social
reintegration.

The use of early conditional release (parole)
can assist significantly with prisoners’ social

See for example, Council of Europe Recommendation No. R (92) 17 of the Committee of Ministers to Member States Concerning Consistency in
Sentencing (Adopted by the Committee of Ministers on 19 October 1992 at the 482nd meeting of the Ministers’ Deputies).

42 UNODC, Criminal Justice Assessment Toolkit, Custodial and Non-custodial Measures, Social Reintegration Tool, March 2010, p25.



http://See www.guardian.co.uk/society/2012/jan/24/drug-lighter-sentences-social-dealers?INTCMP=SRCH
http://See www.guardian.co.uk/society/2012/jan/24/drug-lighter-sentences-social-dealers?INTCMP=SRCH
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reintegration by enabling their gradual, planned
resettlement, provided that released prisoners
receive adequate support, assistance and
supervision following release. The value of
early conditional release in enabling the social
reintegration of prisoners is recognised in the
Tokyo Rules, Rule 9, as well as regional bodies
such as the Council of Europe.*®

Rule 63 aims to ensure that those responsible
for taking decisions on early conditional release
should consider the particularly harmful impact
of imprisonment on women, their need for family
contact and their caretaking responsibilities,

as well as their generally very low security risk,
when assessing the social reintegration benefits
of an early release. In this context, they should
also consider the needs and best interests of any
children living with the woman in prison as well as
those who remain outside.

PUTTING IT INTO PRACTICE

Assessment tools should be developed to ensure
that all the relevant information about the prisoner
helps to reliably determine the risks posed by the
prisoner and her social reintegration needs.

Bodies responsible for making parole decisions
should be provided with information relevant to
the social reintegration needs of the prisoner,

in particular the potential benefits both to the
prisoner and to her family, of reuniting and with
information about any children the woman has
inside or outside prison.

@ Bodies responsible for making parole decisions

should consider favourably the information
provided on the woman’s caretaking
responsibilities and social reintegration needs. The
prisoner should be provided with an opportunity to
participate in the decision-making process.

In jurisdictions where prisoners need to apply

for early conditional release, they should be
informed of this right, both at the beginning of
their sentence and at the time when they become
eligible to apply.

Prison authorities, staff of the parole system,
social services or other bodies responsible for
the supervision of prisoners released on early
conditional release should coordinate to ensure
that released women receive assistance and
support during the period of transition. Where
relevant, they should work with health care
services for any continuum of care the women
may require, for example for treatment for
substance dependence or mental health.

KEY ACTORS

» Prison authorities

» Parole boards or other bodies responsible
for making early conditional release
decisions (eg. the judiciary)

» Social services or other bodies responsible
for the supervision of prisoners released on
early conditional release

1.4 Women who need protection

Rule 59

Generally, non-custodial means of protection, for example in shelters managed by independent
bodies, non-governmental organisations or other community services, shall be used to protect
women who need such protection. Temporary measures involving custody to protect a woman shall
only be applied when necessary and expressly requested by the woman concerned and shall in all
cases be supervised by judicial or other competent authorities. Such protective measures shall not
be continued against the will of the woman concerned.

RATIONALE FOR THE RULE

43

This rule is unique in that it covers the needs of

a group of women who are neither offenders nor
prisoners, but victims of violence. It has been
included in the Bangkok Rules, because of the
practice in some countries of using prisons as
places of “protection” for victims of violence. It is
therefore an extreme and vivid example of the thin
line between victimisation and imprisonment, in
the case of women.

@ The rule recognises that, regrettably, many

women may themselves feel forced to request
this extreme form of protection, in preference to
the abuses and violence they may face, either
because they have already been raped and may
be in danger of harm by the perpetrator or his
relatives in order not to testify or because they
may have overstepped the strict norms required
by custom, tradition or religion, in some societies,
putting them at risk of an “honour-based killing”

See Recommendation Rec(2003)22 of the Committee of Ministers to member states on conditional release (parole) (Adopted by the Committee of Ministers

on 24 September 2003).
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44
45
46

47

48

or other forms of violence or because they may
simply be escaping from systematic violence in
their home. In some countries prisons may be
used to protect victims of trafficking.

The challenge faced here is to provide such
women with the protection that they need, if they
so request, while, on the other hand, to ensure
that they do not, in effect, become prisoners, as
well as being at risk of possible further abuse. This
is not an easy tension to resolve. As quoted in

the commentary to the rule,* the Working Group
on Arbitrary Detention to the Commission on
Human Rights* has expressed very clearly that
“... recourse to deprivation of liberty in order to
protect victims should be reconsidered and, in any
event, must be supervised by a judicial authority,
and that such a measure must be used only as a

last resort and when the victims themselves desire
it”.46

In most countries there are shelters or safe houses
run by independent bodies, such as NGOs, as
well as by social welfare services. The best option
for the protection of such women would be to
place them, temporarily, in such places, provided
that they expressly wish to be protected in this
way. Regrettably, the demand for safe houses

is higher than the supply, which can mean that
women may have to be placed in separate
sections of detention facilities or prisons, on a
temporary basis, to protect them.*” It is of utmost
importance that all such places are supervised by
an independent judicial authority, as required by
Rule 59 of the Bangkok Rules, and that no woman
should be held in any such a place against her will.

There is also a need to highlight the “temporary”
nature of such measures in general, in order

for them to be acceptable. States have the
responsibility to “Develop, in a comprehensive
way, preventive approaches and all those
measures of a legal, political, administrative

and cultural nature that promote the protection
of women against any form of violence, and
ensure that the re-victimization of women does
not occur because of laws insensitive to gender
considerations, enforcement practices or other
interventions” as required by the Declaration on
the Elimination of Violence against Women, Article
4(f), quoted in the commentary to the rule.*®

Bangkok Rules, Commentary to Rule 59.

Replaced by the Human Rights Council in 2006.

PUTTING IT INTO PRACTICE
Legislative measures

@ States should review all relevant legislation and

revise, as necessary, to ensure that laws protect
women against gender-based violence and that
they do not lead to the re-victimisation of women
due to insensitivity to gender considerations.

Good practice. Legislative measures to fight

against “honour killings” in Turkey

On 26 September 2004, a new Penal Code was approved
in the Turkish Parliament Grand National Assembly. The
new Penal Code includes more than 30 amendments that
constitute an important step towards gender equality and
protection of sexual and bodily rights of women and girls
in Turkey.

The new Penal Code takes a significant step forward

in relation to “honour killings”. In the previous Penal
Code, a general article regulating cases of “unjust
provocation” was often misinterpreted by judges to cover
murders committed in the name of honour and was

used to grant sentence reductions to perpetrators. In the
reformed Penal Code, the article has been amended to
only include “unjust acts” and in the justification of the
article, it has been explicitly stated this amendment was
made to prevent its application to honour killing cases.
Furthermore, “killings in the name of customary law” have
been defined as aggravated homicide in the new Penal
Code. This provision does not encompass all honour
killings, but still constitutes a significant advancement.

See: Women for Women’s Human Rights (WWHR)
website:
www.wwhr.org/turkish_penalcode.php

For the original text (in Turkish) of the Penal Code, see
www.tbmm.gov.tr/kanunlar/k5237.html

The Articles referred to are Articles 29 and 82.

Practical measures

® States should also review their law enforcement

and criminal justice practices to ensure that
maximum protection is provided to victims of
gender-based violence and that such women are
not re-victimised in practice. For example, women
who apply to the police for protection, due to fears
of being killed or fleeing domestic violence, should
not be sent back home, but offered protection
while longer terms measures to resolve the
problem are identified.

@ States should allocate adequate financial and human

resources to the establishment of adequate safe
houses/shelters in the community managed by

Commission on Human Rights, Report of the Working Group on Arbitrary Detention, Chairperson-Rapporteur, Louis Joinet, 16 December 2002, E/

CN.4/2003/8, para65.

In Afghanistan, for example, the Law on Prisons and Detention Centres, includes an article which allows heads of detention centers, with permission of the
Ministry of Justice and written request by the individual to provide temporary shelter and protection in detention centers and prisons to those who have

been seriously threatened and their safety are at serious risk (Article 53).

Bangkok Rules, Commentary to Rule 59.
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social services or by another relevant body, such

as the ministry responsible for women or for human
rights. They should also set up effective collaboration
mechanisms with NGOs who run such shelters to
ensure that women who need such protection are
referred to these NGOs on a timely basis and with
respect to the need for strict confidentiality.

Where, in exceptional circumstances, women
are detained in official places of detention

for their protection, due to the lack of better
alternatives, States should ensure that all
measures are taken to ensure that such women
are not treated as prisoners: (a) women should
be free to leave whenever they wish, having
received all information relevant to their situation,
including the risks they may face if they leave; (b)
such women should be held in strictly separate
accommodation from the other prisoners; (c) staff
responsible for their supervision and care should
be properly trained to respond to these women’s
particular needs, recognising their vulnerability
and the trauma that they may have experienced;
(d) the women should be offered psycho-social
assistance and legal aid; (e) places of such
detention should be supervised regularly by an
independent judicial authority.

In all cases the women concerned must express
a desire, in writing, to receive such measures

of protection and they should be provided with
all the information relating to the conditions of
such places of protection, services provided and
procedures for leaving them.

The provision of such protection for victims should
not mean that authorities are relieved of their
responsibilities to address the underlying causes
for the need to take such extreme measures to
protect victims of violence in general, as well as
the need to apprehend and bring to justice the
perpetrators of any violence that may have already
occurred in particular cases.

KEY ACTORS

» Policymakers

» Legislators/Parliamentarians

» Law enforcement agencies

» Criminal justice institutions

» Prison authorities, where relevant
» NGOs

1.5 Children in conflict with the law/juvenile female offenders

Rule 65

Institutionalization of children in conflict with the law shall be avoided to the maximum extent
possible. The gender-based vulnerability of juvenile female offenders shall be taken into account in

decision-making.

RATIONALE FOR THIS RULE

49

50
51
52

The Convention on the Rights of the Child, Article
37(b) provides that “No child shall be deprived

of his or her liberty unlawfully or arbitrarily. The
arrest, detention or imprisonment of a child

shall be in conformity with the law and shall be
used only as a measure of last resort and for the
shortest appropriate period of time”.

The Beijing Rules include detailed rules on how
to deal with children in conflict with the law. They
provide that the age of criminal responsibility
should not be fixed at too low an age level,
bearing in mind the facts of emotional, mental
and intellectual maturity.*® They encourage the

diversion of children in conflict with the law
from the criminal justice system®® and avoiding
institutionalisation to the greatest possible
extent.®!

Rule 65 re-emphasises these principles, taking
into account the fact that children are imprisoned
too frequently and unnecessarily, as well as

for longer periods than necessary. It has been
estimated that no less than one million children are
held in prisons worldwide.*?

In addition, girls face particular disadvantages in
prisons, are especially vulnerable to abuse and
have particular protection needs due to their age
and gender. The social reintegration needs of a

UN General Assembly, 96th plenary meeting, United Nations Standard Minimum Rules for the Administration of Juvenile Justice (The Beijing Rules), 29

November 1985, A/RES/40/33, Rule 4.1
Beijing Rules, Rule 11
Beijing Rules, Rule 18.1

UNODC, UNICEF, Manual for the measurement of juvenile justice indicators, 2006, <www.penalreform.org/resource/manual-measurement-juvenile-justice-

indicators/>, p1
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large majority can much better be served in the
community, with assistance provided to address
the underlying causes of any offence committed
and with constructive support offered by social
services, probation services and others, as
relevant, to help them build positive and crime-
free lives, in full conformity with the Beijing Rules
quoted below.

Beijing Rules
Rule 1.3

Sufficient attention shall be given to positive
measures that involve the full mobilisation of

all possible resources, including the family,
volunteers and other community groups, as well
as schools and other community institutions,

for the purpose of promoting the well-being of
the juvenile, with a view to reducing the need for

intervention under the law, and of effectively, fairly

and humanely dealing with the juvenile in conflict
with the law.

Rule 11.1

Consideration shall be given, wherever
appropriate, to dealing with juvenile offenders
without resorting to formal trial by the competent
authority, referred to in Rule 14.1 below.

Rule 13.1

Detention pending trial shall be used only as
a measure of last resort and for the shortest
possible period of time.

Rule 13.2

Whenever possible, detention pending trial shall
be replaced by alternative measures, such as
close supervision, intensive care or placement

with a family or in an educational setting or home.

Rule 18.1

A large variety of disposition measures

shall be made available to the competent
authority, allowing for flexibility so as to avoid
institutionalization to the greatest extent
possible. Such measures, some of which may be
combined, include:

(@) Care, guidance and supervision orders;
(b) Probation;

(c) Community service orders;

(

)
d) Financial penalties, compensation and
restitution;

(e) Intermediate treatment and other treatment
orders;

(f) Orders to participate in group counselling and
similar activities;

(9) Orders concerning foster care, living
communities or other educational settings;

(h) Other relevant orders.
Rule 18.2

No juvenile shall be removed from parental
supervision, whether partly or entirely, unless
the circumstances of her or his case make this
necessary.

Juvenile female offenders may be pregnant or
mothers, so in addition to the considerations
outlined above, the provisions of Rule 64 should
also be taken in to account when dealing with
girls in conflict with the law.

PUTTING IT INTO PRACTICE
Legislative measures

@ Legislation and/or sentencing guidelines should

be reviewed and, as necessary, revised, to ensure
that appropriate scope for discretion is allowed

at all stages of criminal proceedings and at the
different levels of juvenile justice administration,
to direct juveniles away from the criminal justice
process. Criteria should be established in
legislation that empower the police, prosecution
or other agencies dealing with juvenile cases to
dispose of such cases at their discretion, without
having to resort to formal hearings. The particular
gender-based vulnerability of girls should be taken
into account in developing such criteria, aiming to
reduce the imprisonment of girls to the absolute
minimum necessary.

Legislation should be reviewed and, where
necessary revised, to include a sufficient number
of special alternatives to pre-trial detention and
imprisonment suitable to respond to the special
needs of children in conflict with the law, including
the particular needs of girls.

Practical measures

@ Social inquiry reports need to be made available

to the courts about the child before a sentence is
passed. These may be prepared by social services
or probation officers, or similar institutions. The
reports should take into account the particular
vulnerability of girls in detention, as well as

their special needs and social reintegration
requirements. Training should be provided to those
who will be responsible for preparing such reports.

Criminal justice actors who deal with the case
of children should be appropriately trained and
sensitised.

States should invest in developing appropriate
services and community measures suitable for
children in conflict with the law. Mechanisms
of coordination should be established between
community services and criminal justice actors,
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starting with the police, to ensure effective
implementation of diversionary measures.

Criminal justice agencies should form links with
civil society as far as possible in assisting with the
social reintegration of children in conflict with the
law.

KEY ACTORS

» Policymakers
» Legislators/Parliamentarians
» Criminal justice institutions/actors

» Probation services, social services and
NGOs

1.6 Victims of human trafficking/foreign nationals

Rule 66

Maximum effort shall be made to ratify the United Nations Convention against Transnational
Organised Crime and the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children, supplementing that Convention to fully implement their provisions so as to
provide maximum protection to victims of trafficking in order to avoid secondary victimization of

many foreign-national women.

THE RATIONALE FOR THIS RULE

As the commentary to this rule notes, the

number of foreign national prisoners in countries
worldwide has increased dramatically over

the past years. This is partly the outcome of
increasingly punitive measures being adopted
against irregular migrants in many countries. Such
persons sometimes include victims of trafficking,
while they themselves are the victims of poverty,
coercion and exploitation, at the hands of those
running organised crime networks.

The rule requires States to ratify the Protocol
to Prevent, Suppress and Punish Trafficking

(c) Medical, psychological and material
assistance; and

(d) Employment, educational and training
opportunities.

4. Each State Party shall take into account, in
applying the provisions of this article, the
age, gender and special needs of victims of
trafficking in persons, in particular the special
needs of children, including appropriate housing,
education and care.

5. Each State Party shall endeavour to provide for
the physical safety of victims of trafficking in
persons while they are within its territory.

in Persons, Especially Women and Children,
supplementing the United Nations Convention
against Transnational Organized Crime, and to

With reference to training, prevention and
prosecution, Article 10 of the Protocol, provides,
among others things:

put into practice its provisions. This Protocol
emphasises the need to protect victims, prosecute
perpetrators and for this purpose to increase
capacity, training and international cooperation in
the area of trafficking in persons.

For example, Article 6, paragraphs 3, 4 and 5 of
the Protocol, provide that:

3. Each State Party shall consider implementing
measures to provide for the physical,
psychological and social recovery of victims of
trafficking in persons, including, in appropriate
cases, in cooperation with non-governmental
organizations, other relevant organizations and
other elements of civil society, and, in particular,
the provision of:

(@) Appropriate housing;

(b) Counselling and information, in particular
as regards their legal rights, in a language
that the victims of trafficking in persons can
understand;

2. States Parties shall provide or strengthen training
for law enforcement, immigration and other
relevant officials in the prevention of trafficking in
persons. The training should focus on methods
used in preventing such trafficking, prosecuting
the traffickers and protecting the rights of the
victims, including protecting the victims from
the traffickers. The training should also take into
account the need to consider human rights and
child- and gender-sensitive issues and it should
encourage cooperation with nongovernmental
organisations, other relevant organisations and
other elements of civil society.

It is clear that in countries where illegal migration
and other acts such as sex work, even when a
result of trafficking and coercion, are criminalised,
the likelihood that trafficked victims will report their
situation to the authorities is reduced significantly.
The risk of prosecution and imprisonment or other
punishment, therefore, can represent an additional
barrier to already existing ones, which are the
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54
55

56
57
58
59
60

fear of victims for their safety at the hands of their
traffickers, and particularly the retaliation that they
may face.®® The responsibility of States parties to
protect victims and assist them should preclude
their prosecution and punishment.*

The United Nations High Commissioner for Human
Rights Principles and Guidelines on Human

Rights and Human Trafficking®® provide a number
of elements on non-criminalisation of trafficked
persons:

Recommended principles
Protection and assistance

7. Trafficked persons shall not be detained,
charged or prosecuted for the illegality of their
entry into or residence in countries of transit
and destination, or for their involvement in
unlawful activities to the extent that such
involvement is a direct consequence of their
situation as trafficked persons.

Recommended guidelines
Guideline 8

Special measures for the protection and support
of child victims of trafficking

8. Ensuring that children who are victims of
trafficking are not subjected to criminal
procedures or sanctions for offences related to
their situation as trafficked persons.

Neither the United Nations Convention against
Transnational Organized Crime nor the Protocol
to Prevent, Suppress and Punish Trafficking in
Persons, Especially Women and Children include
an explicit obligation for States parties to refrain
from criminalising victims of trafficking.>® However,
a number of non-binding guidelines (such as
those recommended by the United Nations High
Commissioner for Human Rights referred to
above), action plans, declarations and resolutions
(including, for example, General Assembly
resolutions 55/67 and S-23/3) urge States to
prevent trafficked persons from being prosecuted
for their illegal entry or residence.5” Such
provisions are consistent with the recognition

of the human rights abuses to which trafficked
persons are subjected.® They are also consistent
with the treatment of trafficked persons as victims

Bangkok Rules, Commentary to Rule 66.

UNODC, Toolkit to Combat Trafficking in Persons, 2008, p103

of crime, whether or not the persons responsible
for the trafficking are identified, arrested, charged,
prosecuted or convicted.5®

With regard to persons seeking asylum, who
often are smuggled or trafficked, Article 31(1)

of the 1951 Convention relating to the Status of
Refugees states that member states “shall not
impose penalties, on account of their illegal entry
or presence, on refugees who, coming directly
from a territory where their life or freedom was
threatened in the sense of Article 1, enter or are
present in their territory without authorisation,
provided they present themselves without delay
to the authorities and show good cause for their
illegal entry or presence”.°

With regard to repatriating or deporting victims

of human trafficking to their home countries,
Article 7 of the Protocol to Prevent, Suppress and
Punish Trafficking in Persons Especially Women
and Children, supplementing the United Nations
Convention against Transnational Organized
Crime, also provides that:

1. In addition to taking measures pursuant to
Article 6 of this Protocol, each State Party shall
consider adopting legislative or other appropriate
measures that permit victims of trafficking in
persons to remain in its territory, temporarily or
permanently, in appropriate cases.

2. In implementing the provision contained in
paragraph 1 of this article, each State Party shall
give appropriate consideration to humanitarian
and compassionate factors.

® Thus, for example, where non-national

women who have testified in court against the
perpetrators of trafficking are to be repatriated

or deported to their home countries, the risk of
retaliation they face in their own countries should
be taken into account and, where necessary,
temporary or permanent resident permits provided
to such women, depending on the individual

case and the extent of the risks faced, in line with
Article 7 of the Protocol.

Article 13, of the Convention of Council of
Europe on Action against Trafficking in Human

United Nations High Commissioner For Human Rights, Recommended Principles and Guidelines on Human Rights and Human Trafficking, 2002,

E/2002/68/Add.1.

UNODC, Toolkit to Combat Trafficking in Persons, 2008, p104.
Ibid.

Ibid.

Ibid.

UN General Assembly, Convention Relating to the Status of Refugees, 28 July 1951, United Nations, Treaty Series, vol. 189, p137, <www.refworld.org/

docid/3be01b964.html>.
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Beings,®' quoted below, provides for a recovery
and reflection period of at least 30 days for
victims of human trafficking to recover from the
trauma experienced and to decide whether or
not to testify against their traffickers, after having
received all information as to their rights and
having reflected on possible risks they face.

Convention of Council of Europe on Action against

Trafficking in Human Beings, Article 13(1):

Each Party shall provide in its internal law a
recovery and reflection period of at least 30
days, when there are reasonable grounds to
believe that the person concerned is a victim.
Such a period shall be sufficient for the person
concerned to recover and escape the influence
of traffickers and/or to take an informed decision
on cooperating with the competent authorities.
During this period it shall not be possible to
enforce any expulsion order against him or her.

This provision is without prejudice to the activities

carried out by the competent authorities in all
phases of the relevant national proceedings, and
in particular when investigating and prosecuting
the offences concerned. During this period, the
Parties shall authorise the persons concerned to
stay in their territory.

Article 13 of the Convention of the Council of
Europe fully complies with the requirements to
protect victims of human trafficking set out in

Articles 7 of the Protocol to Prevent, Suppress and

Punish Trafficking in Persons Especially Women
and Children, quoted above, and Article 8, which
requires that States give due regard to the safety
of victims of human trafficking when taking steps
to repatriate them, and that such repatriation
should preferably be voluntary.

PUTTING IT INTO PRACTICE

61

62

63
64
65
66

States should make every effort to ratify the
United Nations Convention against Transnational
Organized Crime and the Protocol to Prevent,
Suppress and Punish Trafficking in Persons,
Especially Women and Children, supplementing
that Convention, and incorporate their provisions
into their domestic legislation.

States should review and where necessary revise
their legislation and practices to ensure that they

provide maximum possible protection for victims
of human trafficking from further victimisation.
Legislation and practices should ensure that:

» Trafficked persons are not detained, charged
or prosecuted for the illegality of their entry
into or residence in countries of transit and
destination.®2

» Trafficked persons are not prosecuted for
trafficking-related offences, such as holding
false passports or working without authorization,
even if they agreed to hold false documents or to
work without authorization.®®

» Similarly, whether prostitution is legal or not,
persons being trafficked into sexual exploitation
should not be prosecuted, even if the person
originally agreed to work in the sex industry.®

» Trafficked persons are effectively protected
from retaliation by traffickers, both before
and after testifying against them, which may
include providing the victims with permanent
or temporary resident permits in the country of
destination (both before and after testifying),
as well as other protection measures, such as
protecting their identity, including by providing
them with a new identity where necessary.®®

In line with Guideline 2 of the United Nations
Human Rights Principles and Guidelines on
Human Rights and Human Trafficking, States and,
where applicable, intergovernmental and non-
governmental organisations, should consider:

1. Developing guidelines and procedures for
relevant State authorities and officials such
as police, border guards, immigration officials
and others involved in the detection, detention,
reception and processing of irregular migrants,
to permit the rapid and accurate identification
of trafficked persons.

2. Providing appropriate training to relevant State
authorities and officials in the identification
of trafficked persons and correct application
of the guidelines and procedures referred to
above.

3. Ensuring cooperation between relevant
authorities, officials and nongovernmental

Council of Europe, Convention on Action against Trafficking in Human Beings, CETS No 197, 16 May 2004, <www.conventions.coe.int/Treaty/Commun/

QueVoulezVous.asp?NT=197&CM=1&CL=ENG>.

UN Office of the High Commissioner for Human Rights, Recommended Principles and Guidelines on Human Rights and Human Trafficking, 20 May

2002, E/2002/68/Add.1, op. cit. Principle 7.

Ibid. and UNODC, Toolkit to Combat Trafficking in Persons, 2008, p103.

Ibid.

See Convention of Council of Europe on Action against Trafficking in Human Beings, Article 28(2)

UN Office of the High Commissioner for Human Rights, Recommended Principles and Guidelines on Human Rights and Human Trafficking, 20 May
2002, E/2002/68/Add.1, op. cit. Guideline 2: Identification of trafficked persons and traffickers
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organizations to facilitate the identification and
provision of assistance to trafficked persons.
The organization and implementation of such
cooperation should be formalised in order to
maximise its effectiveness.

4. ldentifying appropriate points of intervention
to ensure that migrants and potential migrants
are warned about possible dangers and
consequences of trafficking and receive
information that enables them to seek
assistance if required.

5. Ensuring that trafficked persons are not
prosecuted for violations of immigration laws or
for the activities they are involved in as a direct
consequence of their situation as trafficked
persons.

6. Ensuring that trafficked persons are not, in any
circumstances, held in immigration detention or
other forms of custody.

7. Ensuring that procedures and processes
are in place for receipt and consideration of
asylum claims from both trafficked persons
and smuggled asylum seekers and that the
principle of non-refoulement is respected and
upheld at all times.

For further practical guidance on many other
considerations and measures that relate to the
development of appropriate responses to the
challenges presented by human trafficking and
the treatment of victims, see Toolkit to Combat
Trafficking in Persons, which can be accessed at:
www.unodc.org/documents/human-trafficking/
HT_Toolkit08_English.pdf.

KEY ACTORS

» Policymakers

» Legislators/Parliamentarians
» Law enforcement agencies
» Social welfare agencies

» NGOs
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CHAPTER

PRISONERS

NON-DISCRIMINATION OF WOMEN

Meeting the special needs of specific groups does not
constitute discrimination. On the contrary, providing
for special needs ensures that those groups who have
such needs are not discriminated against in enjoying all
their rights on an equal basis with others, in practice.
This understanding is reflected in the SMR, where the
principles of non-discrimination and individualisation
of treatment represent two fundamental principles, set
out specifically in Rules 6 and 63(1).%” The rules require
that each prisoner’s individual needs should be taken
into account and provided for, so that no prisoner
experiences any discrimination in their treatment and
the outcomes of their treatment. A simple example

of this is the requirement to provide interpretation

for foreign national prisoners who do not speak the
language of the country in which they are imprisoned,
when explaining the prison regulations and providing
other essential information on admission. Without such
interpretation, the prisoners would be discriminated
against from the first day of their sentence, since they
would be insufficiently informed about their rights and
obligations during their time in prison.

Rule 1 of the Bangkok Rules re-emphasises this need
in the case of all women prisoners, and represents
the fundamental principle on which the Bangkok
Rules are based.

Article 4 of the UN Convention on the Elimination of
All Forms of Discrimination Against Women (CEDAW)
provides the legal basis for this rule. Article 4(1) of
CEDAW provides that:

Adoption by States Parties of temporary special
measures aimed at accelerating de facto
equality between men and women shall not

be considered discrimination as defined in the
present Convention, but shall in no way entail
as a consequence the maintenance of unequal
or separate standards; these measures shall be
discontinued when the objectives of equality of
opportunity and treatment have been achieved.

This would mean that, since the gender-specific
needs of women are not temporary needs, but
inherent in the status of women due to their gender,
prison policies and practices should ensure that
such needs are provided for on a constant basis, so
that “de facto equality between men and women” is
maintained (eg. special health care needs, protection
against gender-based violence etc). In addition, such
policies and practices should include measures to
compensate for some of the practical disadvantages
faced by women prisoners (eg. allowing for longer
visits, if visits are too infrequent due to the long
distances that the family must travel). Such measures
may be discontinued if and when women are housed
close to their homes, as required by Rule 4.

Article 4(2) of CEDAW is very clear that:

Adoption by States Parties of special measures,
including those measures contained in the present
Convention, aimed at protecting maternity shall
not be considered discriminatory.

Thus, all measures taken to promote the physical and
mental wellbeing of pregnant women, breastfeeding
mothers and mothers with small children in prison,
are required by CEDAW.

The same principles are reflected in Principle
5(2) of the Body of Principles for the Protection
of All Persons under any Form of Detention of
Imprisonment, which provides:

Measures applied under the law and designed
solely to protect the rights and special status of
women, especially pregnant women and nursing
mothers, children and juveniles, aged, sick or
handicapped persons shall not be deemed to be
discriminatory. The need for, and the application
of, such measures shall always be subject to
review by a judicial or other authority.

Basic principle

Supplements rule 6 of the Standard Minimum Rules for the Treatment of Prisoners

Rule 1

In order for the principle of non-discrimination, embodied in rule 6 of the Standard Minimum Rules
for the Treatment of Prisoners to be put into practice, account shall be taken of the distinctive needs
of women prisoners in the application of the Rules. Providing for such needs in order to accomplish
substantial gender equality shall not be regarded as discriminatory.

67 Commentary to the Bangkok Rules, Rule 1
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THE RATIONALE FOR THIS RULE

® Rule 1 is based on the recognition that women
prisoners are usually discriminated against, due
to the fact that prisons and prison regimes are
developed with the needs of the majority male
prison population in mind. In addition, due to
their small numbers, women are often housed in
prisons far away from their homes, which hinder
the maintenance of links with their families and
children, with a particularly harmful effect on
their mental wellbeing and social reintegration
prospects. Therefore, in practice, it is difficult to
apply the principle of non-discrimination, unless
affirmative action is taken by prison administrators
in order to ensure that women prisoners have
equal access to all services and rights that male
prisoners enjoy. Affirmative action requires taking
initiatives and allowing for special considerations,
when applying SMR to female prisoners.

PUTTING IT INTO PRACTICE

@ States and prison authorities have the
responsibility to develop gender sensitive prison
management policies in order to ensure that the
gender-specific needs of women prisoners are
taken into account in the entire management ethos
and the treatment of prisoners.

® The gender sensitive prison management policies
and practices should also take into account the
specific needs and vulnerabilities of different
groups of women prisoners, based on their
ethnicity, race, nationality, sexual orientation, age
or other “minority” status.

® Itis advisable that all key stakeholders that should
be involved in the treatment and rehabilitation of
women prisoners participate in the development
of such policies, within a comprehensive
consultation process, in order to develop policies
and initiatives that respond to women’s needs in a
holistic manner, to ensure that they are sustainable
and that the requisite budget to implement
them are identified and allocated by the relevant
stakeholders.

® The gender sensitive prison management
approach must start from the admission of
a woman to prison, continuing throughout
her imprisonment, and must guide also her
arrangements for release and post-release support
requirements. The Bangkok Rules provide the
guidance to prison authorities on how a gender
sensitive prison management approach should be
reflected in the prison regime, health care, prison
activities and a range of other areas of prison
management in the case of women prisoners, in
practice.

@ The introduction of gender sensitive prison

management policies may include both legislative
and practical measures, depending on the country
and on the laws, regulations and policies that are
already in place.

KEY ACTORS

» Ministry responsible for the prison system
» Ministries of Health, Education and Labour
» Prison authorities
>

Prison staff responsible for the supervision
and care of women prisoners

Prison health care services

Relevant health services in the community,
including those providing mental health care
and treatment for drug dependence

» Women’s organisations, including those
working with ethnic, racial minority women,
indigenous women and LGBTI women

» Other relevant civil society organisations/
NGOs

vy
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(Rules 2-4)
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CHAPTER

ALLOCATION

ADMISSION, REGISTRATION AND

The Standard Minimum Rules (SMR), Rules 7 and 35,
provide guidance on the registration and admission
of all prisoners. Rule 7 places an obligation on prison
authorities to ensure that there is a permanent legal
record of everyone who is imprisoned. SMR Rule
35(1) requires that every prisoner on admission

be “provided with written information about the
regulations governing the treatment of prisoners

of his category, the disciplinary requirements of

the institution, the authorized methods of seeking
information and making complaints, and all such
other matters as are necessary to enable him to
understand both his rights and his obligations and to
adapt himself to the life of the institution”, and 35(2)
provides that “if a prisoner is illiterate, the aforesaid
information shall be conveyed to him orally”.

The rules on admission, registration and allocation of
the Bangkok Rules introduce further requirements, to

take account of the particular vulnerability and special
needs of women prisoners at the time of admission,
and add a very important element to the whole
process, in that they recognise the reality that most
women committed to detention have children. Such
children may be accompanying their mothers into
prison or they may have been left outside. The rules
are the first among all international standards, which
provide important guidance on how to deal with the
children of imprisoned mothers, fully in line with the
Convention on the Rights of the Child (CRC), as well
as regional instruments such as the African Charter
on the Rights and Welfare of the Child (ACRWC). The
Bangkok Rules also provide a positive requirement,
for the first time, for prison authorities to make every
effort to place women close to their homes — a
requirement which is not specifically spelt out for all
prisoners in the SMR, though implied.

Admission
Rule 2

1. Adequate attention shall be paid to the admission procedures for women and children, due to
their particular vulnerability at this time. Newly arrived women prisoners shall be provided with
facilities to contact their relatives; access to legal advice; information about prison rules and
regulations, the prison regime and where to seek help when in need in a language that they
understand; and, in the case of foreign nationals, access to consular representatives as well.

2. Prior to or on admission, women with caretaking responsibilities for children shall be permitted
to make arrangements for those children, including the possibility of a reasonable suspension of
detention, taking into account the best interests of the children.

Register

Supplements rule 7 of the Standard Minimum Rules for the Treatment of Prisoners

Rule 3

1. The number and personal details of the children of a woman being admitted to prison shall be
recorded at the time of admission. The records shall include, without prejudicing the rights of the
mother, at least the names of the children, their ages and, if not accompanying the mother, their
location and custody or guardianship status.

2. All information relating to the children’s identity shall be kept confidential, and the use of such
information shall always comply with the requirement to take into account the best interests of
the children.

regulations governing the treatment of prisoners of
his/her category, on how to seek information and
make complaints, among others, on admission to
prison (SMR, Rule 35(1)). If the prisoner is illiterate
this information should be provided orally (SMR,
Rule 35(2)). If the detained or imprisoned person is
a foreign national, his/her right to contact consular
representatives should be clearly explained and
facilities provided for him/her to either contact

THE RATIONALE FOR THESE RULES
Admission

® All prisoners are entitled to inform, or have
informed, members of their family or other
appropriate person of their choice of their
imprisonment, promptly after arrest (Body of
Principles, Principle 16(1)). Every prisoner should
be provided with written information about all the
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consular representatives him/herself or ask the @ The Convention on the Rights of the Child (CRC),
competent authorities to do so (Body of Principles, Article 3(1) requires that all decisions involving
Principle 16(2)). children should be based on the need to protect

the best interests of children:
All detainees and prisoners feel vulnerable on their
first admission to prison and according to good
prison management practices, prison staff working
in the admission area should be specifically
trained to fulfil their responsibilities to complete
the admission procedure in a way which is both
lawful and sensitive to the welfare and dignity of
the human person. This would entail treating newly

In all actions concerning children, whether
undertaken by public or private social welfare
institutions, courts of law, administrative
authorities or legislative bodies, the best interests
of the child shall be a primary consideration.

In addition, CRC, Article 3(2) provides that:

arrived prisoners with respect, explaining very States Parties undertake to ensure the child such
clearly their rights and responsibilities, providing protection and care as is necessary for his or her
them facilities to contact their families and well-being, taking into account the rights and
providing them information on how to access legal duties of his or her parents, legal guardians, or
counsel, if requested. other individuals legally responsible for him or
her, and, to this end, shall take all appropriate
Experience worldwide has shown that women legislative and administrative measures.
prisoners are especially vulnerable at the time
of their admission and should be treated with ® Mothers need to be able to make preparations
special sensitivity during this period. Most women for their children’s welfare before entering prison.
who are admitted to prison are mothers, and the These preparations may include arranging
separation from their children, as well as the rest alternative care for the children remaining outside
of their family can have a severely negative impact prison and explaining to their children what is
on their mental wellbeing. In many countries, being happening and why they are being separated.
detained or imprisoned will entail a particular
stigma in the case of women, which will add to Register

their distress. As the commentary to this rules
notes, research shows that suicides in prison are
particularly high in the initial period of detention/
imprisonment and there is some evidence that this
risk is higher in the case of women.® For example,
the World Health Organization (WHO) has noted
that: “[flemale pre-trial inmates attempt suicide
much more often than their female counterparts

in the community and [than] their incarcerated
male counterparts. Also the rates for completed
suicides of women seem to be higher than those °
of men. They also have high rates of serious

mental iliness.”®® According to WHO mental illness

is a high risk factor for suicide.”™

® SMR, Rule 7, as well as other instruments, such
as the Declaration on the Protection of All Persons
from Enforced Disappearance, Article 10 and
the Body of Principles, Principle 12 oblige prison
authorities to keep an up-to-date registration book
which must contain information about prisoners’
identity, the day and hour of their admission to
prison and the reasons for their commitment to
prison.

Today, in countries worldwide dependent children
are admitted together with their parents, usually
their mothers, to prison. None of the above
mentioned instruments include guidance on

the procedures for admitting the children of

Not only the mothers themselves, but the children imprisoned parents to prison.

of individuals who are detained or imprisoned
suffer from the immediate consequences of the
separation from their parents, and especially from
their mothers, who are most often the primary
carers of children.

Rule 3 fills an important gap by providing

guidance to prison authorities about how to deal
with children being admitted to prison with their
mothers, as well as what steps to take to ensure

As noted in the commentary to this rule, “According to the United States Department of Justice, National Institute of Corrections research, 50 per cent of
prison suicides occur in the first 24 hours and 27 per cent occur during the first three hours; Hayes, Lindsay, M., Prison Suicide: An Overview and Guide to
Prevention, Project Director, National Centre on Institutions and Alternatives, United States Department of Justice, National Institute of Corrections, 1995.
Research published by the Royal College of Psychiatrists (UK) found that 17 per cent of suicides in UK occurred during the first week of imprisonment,
28.5 per cent within a month, 51.2 per cent within three months and 76.8 per cent within a year; Dooley, E., Prison Suicide in England and Wales, British
Journal of Psychiatry, Royal College of Psychiatrists, 1990. Research carried out in Canada revealed that those in the initial phase of imprisonment show
the highest rate of suicide; John Howard Society of Alberta, Prison and Jail Suicide, 1990. According to research carried out by the UK NGO, Howard
League for Penal Reform, in the UK 50 per cent of those who take their own lives in prison do so during the first month. They point out that first night
centres which have been put in place in a number of prisons in the UK have helped ease transition from the outside to prison life. The Howard League for
Penal Reform’s research shows that a dedicated wing, or unit, where all new prisoners spend their first 48 hours at the prison can prevent suicides. See
Bangkok Rules, Commentary to Rule 2(1)).

WHO, International Association for Suicide Prevention, Department of Mental Health and Substance Abuse, World Health Organisation, Preventing Suicide
in Jails and Prisons, 2007, p7. <www.who.int/mental_health/resources/preventingsuicide/en/index.html>

Ibid. p2.



http://www.who.int/mental_health/resources/preventingsuicide/en/index.html
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that women can maintain links with children
outside prison, taking into account the provision of
the CRC, Article 9(3):

States Parties shall respect the right of the child
who is separated from one or both parents to
maintain personal relations and direct contact
with both parents on a regular basis, except if it is
contrary to the child’s best interests.

Registering children who are admitted to prison
with their parents does not in any way imply that
they may be treated as prisoners. (See Rule 49,
which explicitly prohibits such children being
treated as prisoners.)

@ The purpose of such registration is to ensure

that all those who are accommodated in prisons,
whether a prisoner or not, are accounted for as
an important safeguard against disappearances,
and that the needs of such children are taken into
account in prison policies and programmes. Such
policies and programmes include the provision

of adequate nutrition, health care, psycho-social
support and other developmental needs of small
children, as provided in Rule 51.

@ The purpose of recording information and contact

details of children outside prison is to enable
prison authorities to contact children outside,

in case of need, and also to assist women to
maintain contact with their children outside on a
regular basis.

In this context, the Human Rights Council
Resolution on the Rights of the Child, adopted in
March 2012 emphasises the need to ensure that
children outside prison or their legal guardians are
also kept informed of the place of their parent’s
imprisonment, calling upon States:

Bearing in mind the best interests of the child, to
keep children or their legal guardians informed of
the place of imprisonment of their incarcerated
parents or parental caregivers and, in advance, of
any transfer, as well as of the progress of petitions
for pardons, reports presented to bodies such as
clemency commissions, and the reasoning behind
the recommendations of these bodies to support
or reject petitions.”

@ The gathering of information about the children

of imprisoned mothers, whether accompanying
their mothers or not, is also extremely important

in helping to increase general knowledge about
imprisoned mothers and improving the suitability
and effectiveness of criminal justice responses to
women offenders, while taking account of the best
interests of their children.

PUTTING THEM INTO PRACTICE

Admission

@ Policies should be introduced to ensure that
detained or imprisoned women with caretaking
responsibilities are given the opportunity to
arrange for the care of their children before being
admitted to prison, so that the child/children
receive the protection and care which is necessary
for his or her well-being.

@ In order for the mother to undertake this task,
legislation may be introduced to grant such
women a suspension of the sentence for an
appropriate period.

® Alternatively the prison authorities may grant
home leave to the woman concerned as soon as
possible after admission.

® The woman concerned should also be given
access to information on alternative care
arrangements, for example in a children’s home
or social welfare facility, and what the long-term
consequences of arranging for such care may be,
including how she can keep in contact with her
children, visiting arrangements for the children,
taking into account CRC, Article 9(3) quoted
above.

@ In all such cases the best interests of the child/
children should be paramount. Thus, if for
example, the mother has abused her child and
the child is deemed to be at continued risk, the
mother’s access to the child may be restricted or
prohibited, in line with CRC, Article 9(1).

Good practice

Sentenced prisoners in the Netherlands are given

time between being sentenced and beginning their
imprisonment in which to make alternative childcare
arrangements for any children remaining outside prison.”

® Prison authorities should set up a special
reception area for women being admitted to
prison, where they are provided facilities to
inform their family of their detention and place of
detention.

® Prison staff should receive special training to deal
professionally and sensitively with newly admitted
women and where applicable, their children.

® Prison staff should provide newly admitted women
with written information relating to their rights and
obligations, the procedures that they must follow
to enjoy their rights and fulfil their obligations
and where to seek additional information, in a

71 Human Rights Council, 19th session, Resolution Rights of the child, 23 March 2012, A/HRC/RES/19/37, para 69(e)

72 Robertson, O., Children Imprisoned by Circumstance, Quaker United Nations Office, April 2008, p9.
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language which they understand. Such information
should be explained to them orally as well, in the
case of illiterate and literate women, to ensure that
they have understood the rules and to give them a
chance to ask questions.

the needs of children in prison with their mothers,
depending on their age, gender, health care needs
and special nutritional requirements.

Information should also be recorded, with the
mother’s permission, of any children the woman

® Prison staff should also provide information on prisoner has outside prison, their address and
how to access legal counsel, and legal aid if custody or guardianship status.
necessary, and assistance with contacting lawyers
or other legal aid providers, if the woman requires It is important that an explanation is given to
such assistance. the women about the purposes for which this
information is being collected. While women should
® The UN Principles and Guidelines on Access to be encouraged to provide information about their
Legal Aid in Criminal Justice Systems, adopted children outside prison, they may have reasons for
by the UN General Assembly at its 67th session not wishing to disclose such information and they
on 20 December 2012, which are drawn from should never be forced to do so.
international standards and recognised good
practices, aim to provide guidance to States It is equally important that the information
on the fundamental principles on which a legal about children of imprisoned mothers is kept
aid system in criminal justice should be based confidential, which means that it should not be
and to outline the specific elements required shared with any other person or institution, without
for an effective and sustainable national legal the consent of the mother. It should also never
aid system. Guideline 9 lays out in more detail be used in a way which may not be in the best
recommendations as for the implementation of the interests of the children, in line with CRC, Article
right of women to access legal aid.” 16 which provides that:
@ Consideration may be given to providing facilities 1. No child §hal| be subjec_:ted .to arbltrary or
: o unlawful interference with his or her privacy,
where new prisoners can spend their first 48 hours, familv. or correspondence. nor to unlawful
or longer, to help with transition to prison life. amty, resp ’ .
attacks on his or her honour and reputation.
Register 2. The child has the right to the protection of the
® Prison authorities should ensure that the law against such interference or attacks.
procedures which relate to the registration of
prisoners include the registration of any children KEY ACTORS
accompanying their mothers in prison, with at . . .
least their names and their ages. This information, > Legislators/Parliamentarians
together with the findings of the medical » Prison management
examination required by Rule 9, should be used to » Prison staff responsible for admission and
develop prison policies and services to respond to registration procedures
Allocation
Rule 4

Women prisoners shall be allocated, to the extent possible, to prisons close to their home or place
of social rehabilitation, taking account of their caretaking responsibilities, as well as the individual
woman’s preference and the availability of appropriate programmes and services.

THE RATIONALE FOR THIS RULE

73

74

Research in countries worldwide indicate that one
of the key factors that assist with prisoners’ social
reintegration is their ability to maintain links with
their families Such links can best be maintained

if prisoners are not located far away from their
homes. The requirement to allocate prisoners, as
far as possible, and if the imprisoned persons so

request, close to their homes is reflected in the
Body of Principles, Principle 20. Rules 79 and 80
of the SMR, underline the need to assist prisoners
to maintain and improve relations with their
families and to establish relations with agencies
outside prison which may promote the best
interests of his or her family and his own social
rehabilitation.™

UN General Assembly, 67th session, UN Principles and Guidelines on Access to Legal Aid in Criminal Justice Systems, 20 December 2012. See www.
penalreform.org/priorities/global-advocacy/international-advocacy/legal-aid-principles-guidelines/ for more information.

As noted in the Bangkok Rules, Commentary to Rule 4.



http://www.penalreform.org/priorities/global-advocacy/international-advocacy/legal-aid-principles-guidelines/
http://www.penalreform.org/priorities/global-advocacy/international-advocacy/legal-aid-principles-guidelines/
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However, women are most often allocated far
away from their homes, due to the small number
of women'’s prisons in most countries. Thus, this
is an example of how women prisoners are often
discriminated against, due to practical reasons.
Recognising this disadvantage faced by women,
the rule gives prison authorities the responsibility
to make special efforts to accommodate women
close to their places of residence, or the place
where they would like to be eventually released.”™

Such an allocation must take into account the
wishes of the woman concerned, because of
women’s typical history of domestic and other
forms of violence. Some women may not wish to
be allocated close to their homes, preferring to put
a distance between themselves and a husband,
partner or other person who may have been a

perpetrator of such violence prior to imprisonment.

PUTTING IT INTO PRACTICE

Prison authorities should ensure that more
attention is paid to the allocation of women, so
that they can be located as close as possible to
their homes.

Governments and relevant ministries should
consider the establishment of a larger number of
small units to house women offenders that can
be located close to places where most women
prisoners come from.

If resources do not allow for the above,
consideration may be given to increasing the
number of women’s sections, attached to men’s
prisons, with the requisite staffing, facilities

and services, taking into account the gender-
specific needs of women prisoners, outlined in
the Bangkok Rules, in order to be in a position to
house women closer to their homes.

KEY ACTORS

» Policymakers
» Ministry responsible for prisons
» Prison authorities

Please also refer to Rules 6 to 9 on medical
screening on entry to prison.

75  Ibid.
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CHAPTER

HYGIENE AND HEALTH CARE

The SMR, adopted in 1957, cover health care services
in prisons, under the heading “medical services”,
which include Rules 22 to 26. These rules require that
health care services in prisons should be organised in
close relationship with the general health care services
in the community; the availability of the services of

at least one qualified medical practitioner with some
knowledge of psychiatry in every prison; that prisoners
who require specialist treatment should be transferred
to specialised institutions or civil hospitals; and

that hospital facilities in prisons should have all the
necessary technical equipment, medical supplies and
suitably trained staff. They require also the services of
a qualified dental practitioner in all prisons.

Rule 24 covers medical examinations on admission,
Rule 25 the responsibilities of the medical officer,
which go beyond the care and treatment of individual
prisoners, to inspecting the conditions and services in
prison that impact on the health of prisoners.

The rules on women’s gender-specific health care
needs are limited to pregnancy, pre- and post-natal
care, how to deal with the birth of a baby and the
establishment of nurseries in prisons for children
staying with their mothers (Rule 23).

Since the adoption of SMR, standards and principles
on the provision of general health care in prisons

have been developed, including, specifically, on the
prevention, treatment and care of HIV and AIDS,
which reached epidemic levels in many prisons
systems in the last three decades. Knowledge
about women prisoners’ typical health care needs
has also increased significantly during this time.
The Bangkok Rules, which take into account all of
these developments, fill an important gap with their
comprehensive coverage of the key hygiene and
health care needs of women prisoners, as well as
children staying with them in prison.

The Bangkok Rules also recognise that, however well
managed, prisons are not designed to cater for the
needs of pregnant women, breastfeeding mothers
and small children, and therefore recommend that
pregnant women and women with small children

are not imprisoned unless absolutely necessary

(See Rule 64), as has been discussed separately in
Chapter 1.

Personal Hygiene is covered in SMR, Rules 15 and
16, which do not explicitly refer to the special hygiene
requirements of female prisoners. Prison authorities’
responsibilities in relation to the personal hygiene of
women prisoners have been included in this chapter,
due to the key role of hygiene in promoting health and
preventing disease.

Personal hygiene

Supplements rules 15 and 16 of the Standard Minimum Rules for the Treatment of Prisoners

Rule 5

The accommodation of women prisoners shall have facilities and materials required to meet women’s
specific hygiene needs, including sanitary towels provided free of charge and a regular supply

of water to be made available for the personal care of children and women, in particular women
involved in cooking and those who are pregnant, breastfeeding or menstruating.

THE RATIONALE FOR THIS RULE

@ Prisoners’ ability to maintain their personal
hygiene determines to a large extent their capacity
to maintain their sense of human dignity and
is an important pre-requisite to promote health
and prevent disease. For this reason, in addition
to water, prisoners need to be provided with
soap, toothbrushes, toothpaste and towels, as
a minimum, as required by SMR, Rule 15. SMR
Rule 16 refers to the need to provide prisoners
with facilities to care for their hair and in the cases
of men, to be able to shave. However, the SMR

do not make any mention of women’s specific
hygiene requirements. Women have distinctive
hygiene needs, which also need to be met, so
that women can maintain their human dignity and
protect their health. As noted in the commentary
to this rule, the European Committee for the
Prevention of Torture and Inhuman or Degrading
Treatment or Punishment (CPT) considers that
the failure to provide basic necessities, such

as sanitary pads, can amount to degrading
treatment.”®

76 CPT Standards, 2006 Edition, Extract from the 10th General Report, CPT/Inf (2000) 13, para31.
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PUTTING IT INTO PRACTICE ® Women should have easy access to hygiene
articles, including soap, toothbrushes, toothpaste,
towels and sanitary towels or pads, free-of-charge.
A supply of sanitary pads may be provided, for
example, each month together with other hygiene
articles, to all women prisoners who menstruate.
Additional pads, where needed, may be dispersed
by women staff or they could be accessible from
dispensing machines.

@ Prison authorities and staff should ensure that
women prisoners have regular access to hot
water for the personal care of themselves and
their accompanying children. This requirement
is particularly important in the case of women
involved in cooking, those who are pregnant,
breast feeding, menstruating and, where possible,
those going through menopause.

® Inlow-income countries where resources may KEY ACTORS
not allow for the provision of a regular supply of
hot water, women should at least have increased
access to water in order to fulfill their hygiene » Prison staff
requirements. » Prison health care services

» Prison authorities

4.1 Medical screening on entry

6. Health care services

Supplements rules 22-26 of the Standard Minimum Rules for the Treatment of Prisoners

(a) Medical screening on entry

Supplements rule 24 of the Standard Minimum Rules for the Treatment of Prisoners

Rule 6

The health screening of women prisoners shall include comprehensive screening to determine

primary health care needs, and also shall determine:

(a) The presence of sexually transmitted diseases or blood-borne diseases; and, depending on risk
factors, women prisoners may also be offered testing for HIV, with pre- and post-test counselling;

(b) Mental health care needs, including post-traumatic stress disorder and risk of suicide and self-
harm;

(c) The reproductive health history of the woman prisoner, including current or recent pregnancies,
childbirth and any related reproductive health issues;

(d) The existence of drug dependency;

(e) Sexual abuse and other forms of violence that may have been suffered prior to admission.

Rule 7

1. If the existence of sexual abuse or other forms of violence before or during detention is diagnosed,
the woman prisoner shall be informed of her right to seek recourse from judicial authorities. The
woman prisoner should be fully informed of the procedures and steps involved. If the woman
prisoner agrees to take legal action, appropriate staff shall be informed and immediately refer the
case to the competent authority for investigation. Prison authorities shall help such women to
access legal assistance.

2. Whether or not the woman chooses to take legal action, prison authorities shall endeavour to
ensure that she has immediate access to specialized psychological support or counselling.

3. Specific measures shall be developed to avoid any form of retaliation against those making such
reports or taking legal action.
Rule 8

The right of women prisoners to medical confidentiality, including specifically the right not to share
information and not to undergo screening in relation to their reproductive health history, shall be
respected at all times.

Rule 9

If the woman prisoner is accompanied by a child, that child shall also undergo health screening,
preferably by a child health specialist, to determine any treatment and medical needs. Suitable health
care, at least equivalent to that in the community, shall be provided.
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THE RATIONALE FOR RULES 6-9

Medical examinations: general/primary health
care needs (Rule 6)

Both the SMR and the Body of Principles for

the Protection of all Persons Under any Form of
Detention or Imprisonment require that a medical
screening of all prisoners is undertaken promptly
after admission to prison. As the commentary

to the above rule underlines, it is vital that all
prisoners undergo a medical examination and
health screening on entry, on an individual basis.
This is important (a) to ensure that the prisoner
starts or continues receiving proper treatment
for any health conditions immediately, taking into
account the principle of continuity of care; and (b)
to identify any signs of ill-treatment in previous
detention/custody and take appropriate action.”

The word “promptly” or “as soon as possible”
is generally interpreted to mean the day

of admission. The CPT has stated that the
medical examination should be carried out

on the day of admission, especially insofar as
remand establishments are concerned, save for
exceptional circumstances.”

The SMR do not specifically mention the need
to assess the gender-specific health care needs
of women prisoners. For many women in low-
income countries the health screening on entry
to prison might constitute their first medical
examination. As the commentary notes, “women
prisoners, typically from economically and socially
disadvantaged backgrounds, and many women
in low-income countries suffer from a variety

of health conditions which may be untreated

in the community. In many countries women
face additional discrimination and barriers in
accessing adequate health care services in the
community, due to their gender. Therefore women
prisoners often have greater primary health care
needs in comparison to men.””® In addition,
women have gender-specific health care needs
which, in the case of women prisoners, can
include sexual and reproductive health problems
stemming from their typical backgrounds, which
put them at heightened risk. It is therefore of
particular importance to diagnose any existing

Bangkok Rules, Commentary to Rule 6

health conditions from the beginning of their
imprisonment and provide treatment, in order to
prevent the exacerbation of their health problems
during imprisonment.

In addition, data from countries around the world
indicate that women entering prison are more
likely than men to suffer from mental disabilities,
that a large proportion of them have a drug or
alcohol dependence, that many women have
experienced sexual and physical abuse and
violence in their lives prior to prison (or indeed

in pervious detention), which generate specific
mental and physical health care needs.®

Sexually transmitted infections and blood-borne
diseases (Rule 6(a))

@ Due to the typical background of women

prisoners, which can include injecting drug use,
sexual abuse, violence, sex work and unsafe
sexual practices, a significant number of women
are infected with sexually transmitted infections
(STIs), HIV and hepatitis, at the time they enter
prison. In addition, women have a particular
physical vulnerability to HIV. Studies have shown
that women are at least twice as likely as men to
contract HIV through sex. The pre-existence of
a STI can greatly increase the risk of contracting
HIV.8' Thus, the proportion of women in prison with
an STl is relatively very high.®2

Ensuring that such diseases are diagnosed

as soon as possible on admission is crucial to
provide the medical care required to women who
have been diagnosed with any disease as well as
to prevent the spread of transmissible diseases.

Mental health care (Rule 6(b))

@ Widespread domestic violence against women

and sexual abuse prior to imprisonment has been
documented in countries worldwide. Women
who are admitted to prison are more likely than
men to have existing mental health care needs,
often as a result of domestic violence, physical
and sexual abuse.®® Some women, who have
experienced particularly severe violence, may be
suffering from post-traumatic stress disorder.?*
Experience in some countries indicates that
women prisoners may be more susceptible to

CPT Standards, 2006 Edition, Extract from the 3rd General Report [CPT/Inf (93) 12], para33, footnote 1

Bangkok Rules, Commentary to Rule 6

UNODC, WHO Europe, Women'’s health in prison, Correcting Gender Inequity, 2009, p9

UNODC, Women and HIV in Prison Settings, p3, www.unodc.org/documents/hiv-aids/Women%20and %20HIV%20in%20prison%20settings.pdf.

Ibid., p3.

UNODC, WHO Europe, Women'’s health in prison, Correcting Gender Inequity, 2009, p27

Ibid., p.27



http://www.unodc.org/documents/hiv-aids/Women and HIV in prison settings.pdf
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self-harm and suicides.® For example research
published in 2009 in the UK found that suicide
was 20 times more common among female
prisoners than in the general female population,
whereas research conducted among male
prisoners in 2005 found that suicide was five times
more common among male prisoners than in the
general male population.® The report pointed to a
“clear ‘gender gap’ in suicide for male and female
prisoners”.8” Experts explained this as follows:
“One possible explanation ... is that females
entering prison may have higher prevalence of
risk factors associated with suicide, such as
depression, previous self-harm and history of
physical and sexual abuse. Substance misuse is
a risk factor for prison suicides, and a systematic
review has shown that the relative excess misuse
in prisoners compared with the general population
is higher for female inmates. Another explanation
is that prison may specifically increase the
vulnerability of females to suicide”.%®

Imprisonment can exacerbate existing mental
health care needs, especially in the case of
women, who feel the impact of separation from
children, families and communities, particularly
severely.

The comprehensive and detailed screening of
women on first admission to prison and regularly
throughout their stay, covering health and trauma
histories and current mental health status,
among others, are key to providing the services
appropriate in each case on an individualised
basis.

Reproductive Health (Rule 6(c))

85
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One of the key gender-specific health care
needs of women is related to their reproductive
health, including those relating to pregnancies,
childbirth, recent abortions and any related

health complications. As confirmed by the
Commission on Human Rights®® in 2003, “sexual
and reproductive health are integral elements

of the right of everyone to the enjoyment of the
highest attainable standard of physical and mental
health”.®°

Rule 6(c) also takes account of the fact that, in
some countries where abortions are criminalised,
women who have delivered a stillborn child, have
not registered the birth or death of the child,

have had a miscarriage or undertaken an illegal
abortion may be detained or imprisoned on
charges of concealment of childbirth, infanticide
or homicide.*" Women detained in relation to such
“reproductive crimes” may be at heightened health
risks during pre-trial detention, having recently
experienced pregnancy, abortion, miscarriage or
delivery in health- and possibly life-threatening
circumstances.® Women who have recently
undergone abortions, experienced miscarriages
or complications during delivery may need urgent
medical attention. Those who have recently

given birth require post-natal care and, often,
counselling related to this circumstance.®

The Committee against Torture has identified
reproductive decisions as a context in which
women are particularly vulnerable® and has
condemned the practice of attempting to obtain
confessions as a condition of potentially life-
saving medical treatment after abortion.%

The CEDAW Committee’s General
Recommendation 24 (20th Session, 1999)
recommends: “When possible, legislation
criminalising abortion should be amended, in
order to withdraw punitive measures imposed on
women who undergo abortion.”®® Recognising
(and committing to deal with) “the health impact of
unsafe abortion as a major public health concern”,

Ibid., p.29; See also reports of rising numbers of self-harm among women prisoners in the UK, where, government statistics revealed there were 10,446
cases of self-harm during 2009, rising to 12,663 in 2010. Analysis by NGO, Women in Prison (WiP), estimates that the figure is likely to rise above 13,000
— more than 35 a day. There are 4,100 women in prison in England and Wales, only 5% of all prisoners, yet they account for almost half of self-harm
incidents, <www.guardian.co.uk/society/2012/feb/11/women-prisoners-suffering-mental-health?INTCMP=SRCH>.

The Royal College of Psychiatrists, Study reveals rising suicide rate in female prisoners, 2 February 2009, <www.rcpsych.ac.uk/press/pressreleases2009/

suicideinfemaleprisoners.aspx>.

Ibid.
Ibid.

The predecessor to the Human Rights Council (prior to 2006).

UN Economic and Social Committee, 60th Session, Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health, Paul Hunt, 16 February 2004, E/CN.4/2004/49, para 9, with reference to the Commission on Human Rights

resolution 2003/28, preamble and para 6.

UNODC, Handbook for Prison Managers and Policymakers on Women and Imprisonment, 2006, p12.

Ibid., p74

Bangkok Rules, Commentary to Rule 6(c)

Committee Against Torture, General Comment 2, Implementation of article 2 by States Parties, 2007, CAT/C/GC/2/CRP. 1/Rev.4, para 22.

See concluding observations on Chile by the Committee Against Torture (CAT/C/CR/32/5), para 6(j), in which the Committee expressed concern over
“Reports that life-saving medical care for women suffering complications after illegal abortions is administered only on condition that they provide

information on those performing such abortions.”

See General recommendations made by the Committee on the Elimination of Discrimination against Women <www.ohchr.org/EN/HRBodies/CEDAW/

Pages/Recommendations.aspx>.
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Substance dependency (Rule 6(d))

97
98

99

governments at the Fourth World Conference on
Women decided they would “consider reviewing
laws containing punitive measures against women
who have undergone illegal abortions.”®”

The Special Rapporteur on the right of everyone to
the enjoyment of the highest attainable standard
of physical and mental health, Paul Hunt, has
recommended that, “...Where abortions are legal,
they must be safe: public health systems should
train and equip health service providers and take
other measures to ensure that such abortions

are not only safe but accessible. In all cases,
women should have access to quality services for
the management of complications arising from
abortion. Punitive provisions against women who
undergo abortions must be removed.”%

Rule 6(c), supported by the recommendations

by UN bodies and experts, places a positive
obligation on prison managers and health care
services to provide for the medical care required
by women who have had an abortion prior to
admission or who require special care because of
a recent miscarriage or the delivery of a child or
stillborn child, whatever the legal provisions in the
particular jurisdiction. Such treatment should start
with a medical screening of their health care needs
on entry. The key importance of the principle of
medical confidentiality and the independence of
prison medical health services from the prison
administration is demonstrated starkly in cases of
this nature.

® Worldwide statistics show that drug related

offending is particularly high among women
prisoners.*® Notwithstanding the nature of their
offence, a high proportion of women prisoners

is drug or alcohol dependent and in need of
treatment for their addiction.® In most countries
women experience social, cultural and personal
barriers to treatment entry in the community.™"
Under these circumstances prisons may provide
an opportunity to address the substance
dependence treatment needs of women prisoners,
in a safe environment, away from the stigma
associated with undertaking such treatment in the
community.

As the commentary to this rule explains, research
also shows that “if drug dependence is not treated
in prison, the chances of reoffending following
release are very high”, while drug treatment

in prisons has been found to reduce rates of
recidivism significantly.®

It is clear that the high proportion of substance
dependent female prisoners, the absence of
gender-specific, or even standard treatment
programmes in most prisons, coupled with

the particular difficulties they face after release
put women at a high risk of reoffending, while
continuing with their substance abuse, possibly
with tragic results. (See the Rationale for Rules
45-47 in relation to the high levels of death from
drug overdose among former prisoners following
release).

Torture and ill-treatment, including gender-based

Drug related crime, including offences committed violence (Rule 6(e))

to acquire drugs, is one of the major driving forces @ As the commentary to this rule explains, the first

behind offences committed in countries in all
parts of the world today and a large proportion
of prisoners are made up of people who have

period in police custody and pre-trial detention are
the periods in which ill-treatment and abuse most
commonly takes place in countries worldwide.%

committed drug related offences. It is during this time, and in particular, during

police custody that suspects may be subjected to
ill-treatment in order to force them to confess to

Report of the Fourth World Conference on Women, Beijing, 4-15 September 1995, paras 106(j) and (k).

UN Economic and Social Committee, 60th Session, Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health, Paul Hunt, February 2004, E/CN.4/2004/49, para 30

For example, according to a comprehensive study in 2012, over 31,000 women across Europe and Central Asia are imprisoned for drug offences,
representing 28 per cent of all women in prisons in these regions. In some countries, up to 70 per cent of female prisoners are incarcerated for drug
offences; Harm Reduction International, Cause for Alarm: The Incarceration of Women for Drug Offences in Europe and Central Asia, and the need for
Legislative and Sentencing Reform, lakobishvili, E. 2012, p5); about one third of women prisoners in Canada were convicted of drug related offences
(<www.eurekalert.org/pub_releases/2011-05/smh-hrt053111.php>). In March 2011, in Thailand, 57 per cent of women prisoners are imprisoned for drug
related offences (Department for Corrections, Ministry of Justice, Thailand, website <www.correct.go.th/eng/statistics.html>. The majority of women are
imprisoned for drug related offences in Argentina, Brazil, Bolivia, Chile (in Chile, together with theft), Colombia, Costa Rica, Ecuador, El Salvador (in El
Salvador, together with extortion and theft), Honduras (together with kidnapping and homicide), Panama, Paraguay (in Paraguay, together with homicide),
Peru, The Dominican Republic and Venezuela; Maria Noel Rodriguez, Women in Prison, An Approach from the Gender Perspective, in Carranza, E., (co-
ordinator), Crime, Criminal Justice and Prison in Latin America and the Caribbean, 2010, pp.208-214.

100 Bangkok Rules, Commentary to Rule 15

101 Ibid.

102 For example, a study, which meta-analysed the cost and outcomes of prison based programmes, in the United States, Europe, Australia, Canada and New

Zealand, found that the highest reduction in reoffending was achieved with the implementation of prison drug treatment programmes, with a 30 per cent
reduction in rates of reoffending. See Matrix Knowledge Group, The Economic Case for and Against Prison, 2007.

103 Bangkok Rules Commentary to Rule 6(e). See for example Human Rights Council, Thirteenth Session, Report of the Special Rapporteur on torture and

other cruel, inhuman or degrading treatment or punishment, Manfred Nowak, 9 February 2010, A/HRC/13/39, para 52.
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crimes. Women are particularly vulnerable during
this period, due to their gender.'® Whereas both
men and women may be raped or threatened to
be raped, the fear of potential rape or actual rape
among women, given profound cultural stigma
associated with rape, can add to the trauma.'®

committed an act of a sexual nature against

one or more persons or caused such person or
persons to engage in an act of a sexual nature by
force, or by threat of force or coercion, such as
that caused by fear of violence, duress, detention,
psychological oppression or abuse of power,
against such person or persons or another person,

® As noted by the former Special Rapporteur on or by taking advantage of a coercive environment
Torture, “It is widely recognised, including by or such person’s or persons’ incapacity to give
former Special Rapporteurs on torture and by genuine consent.[....]'"" Obviously for the crime of
regional jurisprudence, that rape constitutes sexual violence to be regarded as a crime against
torture when it is carried out by or at the humanity other elements set out by the ICC need
instigation of or with the consent or acquiescence also to be present.
of public officials”."%®
Medical screening on entry is one of the essential
® Also, as the Special Rapporteur on Torture has components of policies that aim to detect ill-

stated “international criminal tribunals, in their
jurisprudence, have broadened the scope of
crimes of sexual violence that can be prosecuted
as rape to include oral sex and vaginal or anal
penetration through the use of objects or any part

treatment and torture by law enforcement officials
or others, to bring perpetrators to justice and
provide the requisite support and care for victims,
when such acts have taken place.

of the aggressor’s body. This is crucial because
in many countries rape is still defined as “carnal
access”, reducing it to penetration with the male
sexual organ. It is noteworthy that other forms of
sexual violence, whether defined as rape or not,
may constitute torture or ill-treatment and must
not be dealt with as minor offences.”""”

Responsibilities if ill-treatment and torture,
including sexual violence is diagnosed (Rule 7)

® The Declaration on the Elimination of Violence
against Women adopted by the General Assembly
in resolution 48/104, Article 4(c) proclaims that
States should “exercise due diligence to prevent,
investigate and, in accordance with national
legislation, punish acts of violence against women,
whether those acts are perpetrated by the State or
by private persons”. This obligation is reflected in
Rule 7 of the Bangkok Rules.

® The International Criminal Tribunal for Rwanda
(ICTR) adopted a very broad definition of the crime
of rape, which is defined as “a physical invasion
of a sexual nature, committed on a person
under circumstances which are coercive”.'0®
The International Criminal Tribunal for the former
Yugoslavia (ICTY) concurred with this definition.'®®

® Rule 7 explains prisons authorities’ responsibilities
if the medical examination does reveal that
a woman prisoner has been subjected to ill-
treatment or torture, including sexual abuse or
rape, during previous custody. It underlines the
woman’s right to seek recourse from judicial
authorities and provides clear guidance as to what
prison staff should do to ensure that such women
are aware of this right and to take the necessary
steps to assist them, if the woman wish to take
legal action.

® According to definitions adopted by the ICTR and
the ICTY, sexual violence, which includes rape, is
considered to be any act of a sexual nature which
is committed under circumstances which are
coercive. [...]"°

@ Elements set out by the International Criminal
Court (ICC), with reference to the Rome Statute,
for the “crime against humanity of sexual violence”

include, inter alia, the following: “The perpetrator The rule also recognises that in some

circumstances and cultures, women may not

104 Bangkok Rules Commentary to Rule 6(e). For a discussion of custodial violence against women, see Human Rights Council, Seventh Session, Report of
the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Manfred Nowak, 15 January 2008, A/HRC/7/3, paras
34-35 in particular.

105 United Nations High Commissioner for Human Rights, Manual on the Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (Istanbul Protocol), 9 August 1999, p39.

106 Human Rights Council, Seventh Session, Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment,
Manfred Nowak, A/HRC/7/3, 15 January 2008, para 34

107 Ibid., para 35, with reference to International Criminal Court, Elements of Crime, Article 8(2) (b) (xxii)-1 of the ICC Elements of Crime.

108 Prosecutor v. Jean Paul Akayesu, Case No. ICTR-96-4-T, Trial Chamber |, 2 Sept. 1998. <www.unictr.org/Portals/0/Case/English/Akayesu/judgement/
akay001.pdf>

109 See Prosecutor v. Zdravko Mucic aka “Pavo”, Hazim Delic, Esad Landzo aka “Zenga”, Zejnil Delalic (Trial Judgement), IT-96-21-T, International Criminal
Tribunal for the former Yugoslavia (ICTY), 16 November 1998, para 478, <www.unhcr.org/refworld/docid/41482bde4.html>

110 Ibid.

111 The International Criminal Court, Elements of Crimes, Article 7(1) (g)-6 <www.iclklamberg.com/Statute.htm#Article_7(1)(g)>
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wish to take legal action against the perpetrators
of abuse and it is important that their wishes are
respected.

All victims of ill-treatment, torture, including
specifically gender-based violence and torture,
are likely to experience extreme and prolonged
psychological damage and trauma, especially

if they do not receive qualified and timely
psychological support. In its decision on a

case in 1997, the European Court of Human
Rights acknowledged that “rape leaves deep
psychological scars on the victims which do not
respond to the passage of time as quickly as other
forms of physical and mental violence”."? Added
to this is the trauma of potential pregnancy and of
having lost virginity and the fear of not being able
to have children.'®

In addition, many infectious diseases can be
transmitted by sexual assault, including sexually
transmitted infections such as gonorrhoea,
chlamydia, syphilis, HIV, hepatitis B and C, herpes
simplex and condyloma acuminatum (venereal
warts), vulvovaginitis associated with sexual
abuse, as well as urinary tract infections.'4

Women who complain about their treatment are

at risk of retaliation by law enforcement officials.
They may receive threats of such retaliation before
they make a formal complaint or afterwards, to
force them to withdraw their complaints.''® Such
retaliation may include unjustified disciplinary
punishments during their imprisonment, being
denied basic rights and services, being strip
searched unnecessarily, being transferred to
prisons far away from their homes, among others.

Medical confidentiality (Rule 8)

The SMR do not provide any guidance on medical
confidentiality, however it is a well-established
principle that all patients in prison, similar to

all patients in the community, have the right to
medical confidentiality.

The International Code of Medical Ethics of the
World Medical Association (WMA) (adopted in
1949, amended in 1968, 1983 and 2006), states
that “[a] physician shall respect a patient’s right to
confidentiality. It is ethical to disclose confidential
information when the patient consents to it or

when there is a real and imminent threat of harm
to the patient or to others and this threat.”

WMA Declaration of Lisbon on the Rights of the
Patient''® includes the following provisions on the
right to confidentiality:

O All identifiable information about a patient’s
health status, medical condition, diagnosis,
prognosis and treatment and all other
information of a personal kind must be kept
confidential, even after death. Exceptionally,
descendants may have a right of access to
information that would inform them of their
health risks.

O Confidential information can only be disclosed if
the patient gives explicit consent or if expressly
provided for in the law. Information can be
disclosed to other health care providers only on
a strictly “need to know” basis unless the patient
has given explicit consent.

O All identifiable patient data must be protected.
The protection of the data must be appropriate
to the manner of its storage. Human substances
from which identifiable data can be derived must
be likewise protected.

The World Health Organization (WHO) Guidelines
on HIV Infection and AIDS in Prisons (1999),
Principle 31 underlines prisoners’ right to medical
confidentiality as a general principle:

31.Information on the health status and medical
treatment of prisoners is confidential and should
be recorded in files available only to health
personnel. Health personnel may provide prison
managers of judicial authorities with information
that will assist in the treatment and care of the
patient, if the prisoner consents.

Principles 32 and 33 provide specific guidance
on confidentiality in the case of HIV and AIDS, as
follows:

32.Information regarding HIV status may only
be disclosed to prison managers if the health
personnel consider, with due regard to medical
ethics, that this is warranted to ensure the safety
and well-being of prisoners and staff, applying
to disclosure the same principles as those
generally applied in the community. Principles
and procedures relating to voluntary partner

112 Human Rights Council, Seventh Session, Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment,

Manfred Nowak, A/HRC/7/3, 15 January 2008, para 34

113 United Nations High Commissioner for Human Rights, Manual on the Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or

Degrading Treatment or Punishment (Istanbul Protocol), 9 August 1999, p39

114 Ibid., p41

115 See for example, Human Rights Watch, Sexual Abuse of Women in United States State Prisons, December 1996, which documents sexual violence against
women prisoners in United States state prisons, including retaliation against women who complain.

116 Adopted by the 34th World Medical Assembly (WMA), Lisbon, Portugal, September/October 1981 and amended by the 47th WMA General Assembly, Bali,
Indonesia, September 1995 and editorially revised by the 171st WMA Council Session, Santiago, Chile, October 2005
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notification in the community should he followed
for prisoners.

33.Routine communication of the HIV status of
prisoners to the prison administration should
never take place. No mark, label, stamp or other
visible sign should be placed on prisoners’ files,
cells or papers to indicate their HIV status.

Thus the breaching of any confidentiality is
exceptional and the decision to disclose any
information due to real and imminent harm to the
patient or others must be taken by the physician
and/or with the consent of the patient.

Medical confidentiality cannot be maintained in
some specific circumstances, when, for example,
prisoners with certain infectious diseases, such as
tuberculosis or cholera, have to be separated from
others to prevent the spreading of the disease.
However, this does not mean that those patients
forfeit their right to medical confidentiality in
relation to health conditions other than those that
require their separation. It should be reiterated
that there is no medical reason to separate
prisoners with HIV from others and such a practice
is not recommended by WHO and the UN, as

it may even be counterproductive.'” Medical
confidentiality can also not be maintained in other
specific circumstances, such as when a woman

is pregnant and needs to receive pre-natal care or
when a prisoner has special dietary requirements
(eg. for diabetes). In all cases, however, the breach
of confidentiality must be limited only to the
condition or disease in question.

The prisoner must be informed by the prison
doctor that medical confidentiality will be broken
on a limited basis in these circumstances, in order
to protect her or others’ health, depending on the
case.

In addition to the general principle of medical
confidentiality, there may be many reasons why
women may not want to share information about
their reproductive health history, in particular, with
the authorities or prison health care personnel,
especially in countries or societies where out of
marriage pregnancies and childbirth may be a
cause for stigmatisation, and in some societies
may be considered criminal acts. Information
about any abortions is particularly sensitive, due to
its criminalisation in many countries.

Medical examinations of children being admitted
to prison (Rule 9)

® Rule 9 fills an important gap with regard to the

admission of dependent children accompanying
their mothers in prison.

® As the commentary underlines, States have the

responsibility to respect the right of everyone
within their jurisdiction to the highest attainable
standards of health, as required by the
International Covenant on Economic, Social and
Cultural Rights (ICESCR), Article 12. In addition,
the Convention on the Rights of the Child, Article
24 provides that:

States Parties recognize the right of the child to
the enjoyment of the highest attainable standard
of health and to facilities for the treatment of
illness and rehabilitation of health. States Parties
shall strive to ensure that no child is deprived

of his or her right of access to such health care
services.

(@) To diminish infant and child mortality;

(b) To ensure the provision of necessary medical
assistance and health care to all children with
emphasis on the development of 